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POLITICAL SCIENCE 
QUARTERLY 


PROPERTY RIGHTS UNDER THE NEW MEXICAN 
CONSTITUTION 


HOSE who sympathize with the revolution in Mexico all 
agree that among its chief objects were (1) the crea- 

tion of a class of land-owning small farmers, and (2) 

the correction of a system under which, it is claimed, the land 
and natural resources of the country, to the injury of the native 
population, were falling into the hands of a few favored indi- 
viduals, in many cases absentee foreigners. The attempt to 
bring about these reforms, with their necessary effect on vested 
rights, is certain to cause discontent. The task is complicated 
in the case of Mexico, furthermore, by two facts: first, the 
ownership of lands and concessions by foreigners, chiefly 
American and British, either directly or as stockholders in 
Mexican corporations or in foreign corporations authorized to 
hold property in Mexico; and second, the success of the Roman 
Catholic church, despite the prohibitions in the constitution of 
1857, in getting control of great properties, as it is claimed, 
through interposed persons, either priests or laymen, and 
through commercial corporations,’ bound at least morally to 
pass on the ownership to persons devoted to the church, and 
to pay the income to ecclesiastical authorities. The makers 
of the new Mexican constitution have embodied in Article 27 
the outline of their solution of these difficulties, leaving to the 
congress and the state legislatures the task of filling in details. 
This article, therefore, interests Americans probably more than 
any other in the constitution, both practically, as a possible 


1 Luis Cabrera, The Religious question in Mexico, pages 7, 8. 
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source of international dispute or as a matter of personal in- 
terest, and theoretically, as a study in social reform. From the 
point of view of drafting, both in clearness of expression and 
in organization of material, Article 27 leaves much to be desired ; 
but the main points of the system there laid down are evident. 

The points covered may be grouped under four heads: First, 
state or national control of property rights; second, the pro- 
tection of individual property; third, land ownership; and 
fourth, concessions. 


I. State or National Control of Property Rights 


Article 27 begins with the statement that the property of all 
lands and waters within the limits of the national territory be- 
longs originally to the nation, which “ has held and holds” the 
right to transfer the dominion of these waters and lands to in- 
dividuals, thus constituting private property. This principle is 
contrary to the theory of ultimate ownership in the states which 
prevails in the United States,* and marks clearly the Mexican 
conception of the nation, not the state, as successor of the feudal 
overlordship. Federal ownership of public lands in the United 
States results either from grants by the thirteen original states 
or from succession by the United States to the rights of the 
sovereign in territory acquired since the Revolution. Texas, 
coming into the United States as a state, retained all its public 
lands. In the constitutions of the western states it is expressly 
provided that there shall be no interference with the right of 
the federal government to transfer its public lands to individ- 
uals; but once transferred, the conditions of ownership are de- 
termined by the law of the state. Much the same condition 
will in practice probably result from the provisions of Article 
121 of the Mexican constitution providing that property, real 
and personal, shall be regulated by the law of the state in which 
it is situated, and from the consideration that no power to leg- 
islate in regard to real estate in general is given to the federal 
congress. 


1 New York Constitution I, 10; South Carolina XIV, 3; Wisconsin IX, 3; Shiveley 
v. Bowlby, 152 U. S. 1. 
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The federal congress, however, as representative of the 
nation,’ may exercise an extensive power of limitation of the use 
of real property, similar to the so-called police power usually 
exercised by the state in the United States, so that in Mexico 
direct influence on land of the central government is clearly far 
greater than would be possible under our system. This situa- 
tion brings into relief the theory of a more highly centralized 
state held in Mexico. From many points of view this police 
power is properly placed with the national government. In the 
United States the importance of limitations on the use of pro- 
perty in the national interest has been indirectly acknowledged 
by purchase of great forest areas to protect navigable, often 
inter-state streams, and by the whole system of national forests, 
restricting cutting of timber and devastation by stock in 
watersheds of national importance. Such action has frequently 
been taken against bitter opposition by the state in which the 
forest is situated. The interest to be protected in such a case 
is national and not local, and not infrequently that interest runs 
contrary to the desire of the people of the state to exploit to 
the utmost their own resources. 

In Mexico the property in certain minerals and in water in 
the federal control cannot be transferred from the nation to in- 
dividuals. Water in the federal control includes perennially 
flowing streams emptying into the sea? crossing two states or 
forming state or national boundaries, and lakes whose outlets 
flow into such streams, with their banks and beds. The right 
to work the mines or to use the water for power or irrigation 
may be granted asa concession. This is a familiar Mexican 
rule; but the present constitution makes a noteworthy change 
by adding a number of minerals to the list of those reserved to 
the nation. The most important of these are coal, petroleum 
and natural gas—all by the former mining law expressly declared 
to be the property of the owner of the soil.3 This provision 
seems to be confiscatory; the person formerly the owner of 


1 Art. 73, XXXI. 
* See Constitution of 1857, Art. 72, XXII; Wheless Compendium, Art. 873. 
5 Wheless Compendium, Art. 879. 
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the coal or oil underlying his land is so no more, though its 
value may have been the most important element in the 
purchase price. It is to be assumed that the government will 
take into consideration the claims of such owners in granting 
concessions to develop the coal or oil which they previously 
owned. 

In the United States, minerals are as a rule the property of 
the owner of the soil, and rights to the use of water belong to 
the riparian owner. The state and not the nation has jurisdic- 
tion over mines and waters except for the control by the federal 
government of the public lands and of navigable or interna- 
tional waters. The states are thus limited, so far as control 
over mines is concerned, to making provision for the safety and 
health of miners and to preventing waste of oil or gas. In many 
western states the use of water is, however, the subject of con- 
cessions through state law,’ and in a few cases is expressly 
declared to be public property.2, The United States has granted 
mines and power sites on streams on the public domain as it 
has granted land, the title passing to the purchaser and the 
property being then governed by state law. The policy of the 
government, however, is undergoing a change. The laws 
creating the forest reserve withdrew large tracts of land from 
settlement or from possibility of private ownership, and the 
government now leases the right to graze stock on these tracts 
and also sells standing timber under contract. Ownership 
remains in the United States, and the government can deter- 
mine the conditions of exploitation under these concessions. 
A similar policy is being developed in regard to water power, 
through lease by the United States of powers situated on the 
public domain, and through the right of the United States to 
prevent the building of dams on, or the taking of water from, 
navigable or international streams, thus giving to the govern- 
ment a large share in the contro] of such streams and power 
development at these dams. The same policy is also proposed 
for the development of coal, oil and gas on the public lands. 


1California XIV, 1; Idaho XV, 1-6. 
?Colorado XVI, 5; North Dakota XVII, 210; Wyoming VIII, 1. 
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Instead of granting the lands absolutely to private individuals 
and thus transferring the control of the development of the 
minerals to the state—a course which implies absolute owner- 
ship by the individual—the government leases the property and 
provides in the lease for reasonable development.’ 


II. Zhe Protection of the Property of Individuals 


Constitutional protection of the property of individuals has 
two branches: limitation on the action of the legislature of the 
nation or of the state in passing confiscatory statutes, and limi- 
tation on the power of the executive to interfere arbitrarily 
with private rights. As the zxdividual rights proclaimed by 
the Mexican constitution cannot be abridged or suspended ? and 
as they are placed under the protection of the federal courts,3 
they are made as safe against action by legislatures or execu- 
tives as a constitutional provision can make them. The right 
of the individual to his property as against administrative action 
and action of other persons is protected by Article 14, which 
provides that property or rights cannot be taken except by an 
action before a court in conformity with the essential forms of 
procedure and by authority of a law, and by Article 4, which 
prohibits the taking away from a person of the fruits of his 
labor, except by judicial decision. Article 107 authorizes the 
issuance by the court of a writ against a public authority who 
is accused of acting in excess of his power, to compel him to 
appear and justify his action. This writ must be promptly 
obeyed, and it thus affords a means of bringing an administra- 
tive officer before a judge for decision as to his right to act. 

The right of property is protected against the legislature by 
Article 14, which forbids retroactive legislation, and by Article 
27, which prohibits its expropriation, except for public utility 
and on payment. Article 27 of the constitution of 1857 con- 
tained the same provision with the additional requirement, very 
common in our states, that the payment must precede the tak- 
ing. The change of language in the new section would make 


'See H. R. Bill no. 406, 64th Cong., Ist sess. 
? Art. 1. 3 Arts, 103, 107. 
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it appear that payment is no longer a prerequisite to the taking 
of the property, though it may be made so by statute. The 
guarantee against legislative action, however, is restricted by 
the reserved rights in the nation, which must be exercised by 
congress, to impose limitations on private property in the public 
interest and to regulate the development of natural resources 
capable of appropriation, “to equitably distribute the public 
wealth and to secure its conservation.” With this object in 
view, measures are to be taken to divide large estates, to en- 
courage small farms, to aid agriculture, and to prevent the 
destruction of natural resources with consequential damage to 
property and to society. If private property must be taken for 
any of these purposes, it must be taken under condemnation 
proceedings as for a public utility; but the words of the consti- 
tution do not oblige the payment of damages which may result 
from legislation limiting the use of property but net taking it. 
In the United States, limitations on the use of private property 
in the public interest may be authorized under the police power, 
that is, the action of the legislature in the interest of the public 
well-being, which action is usually exercised by the states and 
not the nation; and by the power of condemnation for a public 
interest; but our view of a public interest which will justify the 
taking of private property or the creation of limitations thereon 
is not so wide as that expressed in Article 27. For instance, 
it would seem that the Mexican congress may limit the cutting 
of trees on watersheds to protect the flow of waters, while in 
the United States we have probably not yet reached the point 
where such legislation would be upheld under the police power 
as a limitation on the right of individuals to use their own 
property as they wished. 

Another important difference between the American and 
Mexican constitutions in this respect is that there is nothing in 
the Mexican constitution similar to the requirement of the 
Fifth and Fourteenth Amendments of the United States consti- 
tution that property should not be taken except by due process 
of law. This phrase is held to authorize courts to decide 
whether the legislature was right in believing a certain interfer- 
ence with property rights to be in the public interest, and it 
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therefore constitutes a check on the legislature. The Mexican 
courts have no such express authority; Article 14 requires 
only acourt proceeding; it does not authorize the court to pass 
upon the propriety of the law. The Mexican provision is a 
very different thing from our due-process clause; it constitutes 
a limitation on the executive, obliging him to act in accordance 
with the law, rather than a limitation on the legislature, affect- 
ing the right to pass the law. The Mexican courts, however, 
may base on Article 27, authorizing the legislature to limit the 
use of private property in the public interest, a power in the 
courts to decide whether a limitation enacted by law is in the 
public interest; and if they do so, much the same result may 
be achieved as under our theory of the police power limited by 
the words “due process of law.” By section 107 the courts 
are prohibited from passing expressly on the validity of a law 
in general, but they may, by consistently refusing to permit 
acts under the law, accomplish the same results. 

The importance to property owners of the requirement 
that compensation must be paid for property taken in the 
public interest is limited by the provisions of paragraph 8 
of the article, which fix the price to be paid as compensation 
at the value of the property on the official tax lists, plus ten 
per cent. The increase in value caused by improvements sub- 
sequent to the date of assessment is to be determined by 
judicial decision, which is also to be the manner of determining 
the value of objects not fixed in the tax lists. The wording of 
this paragraph makes it doubtful whether the “ date of assess- 
ment” means the date on which the assessment was actually 
made, or whether the last payment of taxes constitutes an ac- 
ceptance of the assessment as of that date. Assessments on 
lands were not frequently changed under the old Diaz régime, 
so that if the Diaz valuations are taken as at the time of their 
Original assessment, and the increase in value caused by im- 
provements since that time is allowed for, the result will be 
very different from that reached if the value is taken as fixed 
at the date of the last payment of taxes, and increase in value 
from that date only is assumed. As a matter of fact, there has 
been no opportunity in a large part of Mexico to make any 
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careful assessment during the disordered period, at least since 
the fall of Madero, so that it would seem fair to suspend the 
operation of this paragraph until a new assessment has been 
made. 

Evidently, then, the constitutional protection of property 
interests against the legislature by the requirement that they 
shall not be taken except for public utility and on payment of 
indemnity is much weakened by the broad police power vested 
in the congress, and by the paragraph fixing the amount of the 
indemnity. The full scope of the provision cannot be safely 
estimated, as different congresses may take different views of 
what are the limitations necessary in the public interest, and as 
the courts may assume an important jurisdiction to restrain con- 
gress. If the courts do not take such action, the situation would 
seem to be much the same as would result in the United States 
if the courts did not exercise any control over the police powers 
of the legislatures. The serious guarantee will be the intelli- 
gence of the electorate, and the character and wisdom of the 
men who represent it in the congress. 


Ill. Land Ownership 


The justification of the revolution will depend largely upon 
its fair and satisfactory settlement of the question of land own- 
ership. The provision of land for the peons is declared to be 
a principal object of the revolution, and the formation of a land- 
holding class of small farmers interested in the stability of the 
national institutions is proclaimed to be the only safeguard for 
the Mexican republic. 

The difficulty which many Latin-American countries have 
found in dealing with foreigners as property owners, because of 
the action of foreign governments in support of their citizens, 
finds active expression in Article 27. Foreigners are not dis- 
turbed as foreigners in the ownership of property already held 
in the republic. By paragraph 7, subdivision 1, of Article 27, 
foreign corporations or individuals cannot in the future, how- 
ever, acquire any right to ownership of lands or waters, or any 
concession for the exploitation of mines, waters or mineral com- 
bustibles in the republic. The nation may grant to the indi- 
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vidual foreigner the same rights to acquire land or concessions 
as to the individual Mexican, provided the foreigner agrees 
with the secretary of foreign relations to consider himself as a 
Mexican as regards such property and not to invoke the pro- 
tection of his own government in respect thereto, subject to 
the penalty of losing to the nation the property that he has so 
acquired. There was a somewhat similar provision in Article 33 
of the old constitution, which provided that foreigners must 
submit to the “‘ judgment and sentences of the tribunals” with- 
out the power to seek other recourses than those which the law 
grants to Mexicans, and the mining law permits grants of con- 
cessions to foreigners only on the express condition that the 
property “should remain subject to the Mexican laws, and 
that no right or claim based on foreign citizenship can be urged 
in respect thereto, and that the tribunals of the republic alone 
have jurisdiction to decide all questions which may arise in re- 
spect to such properties, to the exclusion of all foreign inter- 
vention. The former law, however, lacks the sanction of 
Article 27, the loss of the property, if intervention of a foreign 
nation is asked. As the nation must act through congress, a 
law would seem necessary to permit a foreigner to acquire 
property, even on giving up the protection of his government, 
and as congress may limit the right in other directions, the 
exact status of the foreigner as to the future acquisition of 
land depends on the will of congress. 

Foreigners may not be permitted even under this condition 
to acquire ownership (dominio directo) of land or water within 
a zone of one hundred kilometers (sixty-two and a half miles) 
from the frontier, or of fifty kilometers from the coast. By 
the existing statute law no foreigner could acquire real estate 
or mining rights within a zone of eighty kilometers from the 
frontiers without a special permit from the executive of the 
union.? The new constitution does not prohibit the granting to 
foreign individuals of concessions to mine within the forbidden 
zone, but the existing law in regard to the eighty-kilometer 
limitation remains in force until changed by congress. 


My 


 Wheless, Art. 925; Art. 59, Mexican Mining Law. ? Wheless, Art. gor. 
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Foreigners or foreign corporations now owning real estate are 
not affected in their ownership by these provisions, but a very 
troublesome question arises in respect to the right of foreigners 
to take land by inheritance or by will, and also in respect to 
the right to enforce a debt secured by real estate, or in any 
case where the debtor has nothing but real estate to satisfy his 
obligation. In such cases an individual may secure the assent 
of the authorities to his acquiring the property if it be not in 
the forbidden zone; but no foreign corporation, and no individ- 
ual in cases where land is in the forbidden zone, can enforce any 
rights which involve taking title to real estate. There is nothing, 
however, to prevent the transfer for the purpose of a debt toa 
Mexican, or an authorized foreigner if the land be not in the 
forbidden zone, who could then take proper proceedings and 
hold property under an agreement to turn over the proceeds of 
a sale or the annual returns to the real creditors. Where land 
within the forbidden zone is intended to go to foreign heirs or 
devisees, the decedent might by will grant to an interposed 
person‘ as a sort of trustee to hold or sell for the benefit of the 
devisee. Where no such provision had been made by will, state 
laws could provide for the appointment by the proper court of 
a person to hold property for such persons, and for his sale of 
the property within a limited time. Such legislation might be 
possible by the federal congress in aid of its treaty power. No 
legislature in direct contravention of the constitution can grant 
even a limited right of ownership, but an arrangement for hold- 
ing by an interposed person would seem well within the scope 
of ordinary international relations, and if included in a treaty 
would be “the supreme law of the land.”* Congress, if the 
states fail to do so, might then legislate to provide necessary 
machinery to give effect to the rights guaranteed. 

Most of the American states put foreigners upon the same 
basis as citizens in regard to the ownership of property, and 
those state constitutions which prohibit the ownership by 
foreigners of real estate usually except property now owned by 
foreigners, and also allow them and their heirs to hold property 


1 Persona interposita, 7 Art. 133. 
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for a certain length of time in order to make a sale. For ex- 
ample, the constitution of Oklahoma prohibits aliens from own- 
ing or acquiring title to land in the state, but requires the 
legislature to enact laws whereby aliens or their heirs hereafter 
acquiring real estate shall dispose of it within five years. The 
section of the constitution furthermore is not applicable to aliens 
who may become dona fide residents of the state, or to lands 
now owned by aliens in the state." 

A minor motive of the revolution in the land question is the 
determination to do away with the holding of real estate by the 
church. Paragraph 2 of Article 27 deals with religious associ- 
ations, which are prohibited from acquiring, possessing or ad- 
ministering real estate or capital secured by real estate. What 
they hold at present in their own names or through others 
becomes the property of the nation, and any person may 
denounce it if in the apparent ownership of an individual. Pre- 
sumptive proof that it belongs to such an association shall be 
sufficient to support a judgment of condemnation. Churches 
destined to public service are the property of the nation repre- 
sented by the federal government, which shall designate those 
that are to continue to serve the purposes of religion. All 
buildings destined for religious purpose pass to the ownership 
of the nation, to be used exclusively fo1 the public services of 
the state, and churches built in the future for public service will 
become the property of the nation. Article 27 of the former 
constitution expressly prohibited ownership of lands or of cap- 
ital loaned upon it by religious corporations or institutions, 
except buildings ‘“‘ immediately and directly destined” to their 
services or purposes. The new article, then, adopts the old 
principle, modifying it only by creating a more effective means 
of enforcement and by extending it to the excepted buildings. 
Many churches, however, have been taken by the nation since 
1859, and have been used on sufferance for religious service, so 
that this provision extends to all religious edifices a régime 
already applied in part.” 


1Okla. XXII, 1; See also Cal. I, 17; Wash. II, 33; Miss. IV, 84; Fla. Declara- 
tion of Rights 18; Kansas Bill of Rights 17; Colo. II, 27. 


* Cabrera, of. cit., citing The Reform Law, secs. 14-16. 
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Public and private charitable or mutual-aid institutions may 
acquire, hold and administer capital loaned upon real estate 
for terms of not over ten years only, and it is expressly provided 
that such institutions shall not be under the patronage, super- 
vision or administration of religious institutions or of ministers 
of any cult. They may apparently own real estate of any sort 
as they might by Article 701 of the civil code and Article 27 
of the former constitution. By former Article 27 such institu- 
tions could not own real estate or loans made upon it if they 
were connected with religious corporations or institutions. 

The constitution looks with disfavor on even non-religious 
corporations as land holders. One reason for this is said to be 
the difficulty of preventing church ownership through private 
corporations," and another the tendency to monopolize large 
tracts in their hands. 

Section 4 of paragraph 11 of Article 27 prohibits commercial 
corporations from acquiring, possessing ( foseer) or administer- 
ing country lands. Large tracts of land are held in the republic 
by such corporations for cattle ranches, rubber, coffee or cot- 
ton plantations, and recently for colonization purposes. Both 
foreign corporations which have gone through the formalities 
required by the Mexican law, and Mexican corporations, hold 
such properties; but without doubt in regard to foreign and 
probably also in regard to most Mexican corporations the stock- 
holders are foreigners, chiefly, it is probable, Americans. This 
article, therefore, will concern chiefly foreigners. It clearly 
prohibits the holding or administration of country real estate, 
but it is not clear as to ownership, The word foseer is used 
also in regard to the property of the church in section 2, but is 
followed there by a special provision that church property shall 
pass at once into the ownership [dominio] of the nation. Sec- 
tion 5 forbids banks to own real property and uses the expres- 
sion fener en propriedad, holding in ownership, not foseer. 
Tener en propriedad is also the term used to denote ownership 
in section 7. Dominio means ownership in paragraph 2 and 


1 Cabrera, of. cit., p. 8. Report of V. Carranza to the Constitutional Convention, 
published by the Latin-American News Company, New York, p. II. 
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in section 1 of the article; it is also used in section 700, civil 
code. The expression propricdad means right of property in 
paragraph 1 of the article and also in section 697, civil code. 
It would seem, therefore, a possible construction of section 4 
that it does not deprive corporations now owning land of their 
p‘operty rights, but merely prohibits acquisition of such own- 
ership in the future, and obliges them to have the property now 
owned held and managed by an individual who ean be reached 
more easily by administrative or court process. This interpre- 
tation of the word foseer fits into the language of section A in 
the next to the last paragraph of the article, where corporations 
legally constituted are treated as owning [ser duewo]| country 
land in large estates. 

If this be not so, and the article is a prohibition of owner- 
ship, it is noteworthy that there is no express transfer of the 
property to the state as in the case of church lands. If the 
stockholders are Mexicans, then, it would seem that they would 
become owners of the property with power to manage it as they 
please; so they can, by means of an agreement, continue to 
operate practically as before. If, however, the stockholders be 
foreigners, the situation is different, for foreigners cannot ac- 
quire ownership in lands except on expressly abandoning the 
protection of their own government. If the property is in the 
frontier and coastal forbidden zone they can in no case become 
owners. Legislation is necessary to clear up this condition and 
at least to provide as to the forbidden zones for a receivership 
during a limited period for these properties. If pressed for 
sale under present conditions they will, of course, bring little or 
nothing, and the result will be practical if not technical confis- 
cation. Such action would open up a great opportunity for a 
speculation which would not benefit Mexico either materially 
or morally. 

Commercial corporations created for manufacturing, mining, 
oil development and any other non-agricultural purpose, may 
acquire, possess or administer as much land as is strictly neces- 
sary for their purposes in an amount fixed by the executive of 
the union or of the states, in each case. Oil companies which 
have purchased tracts of land in order to hold the oil right 
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under them will therefore lose their oil rights by the operation 
of the nationalization of the oil, and will lose the real estate as 
farm property by the operation of this paragraph, subject to the 
criticism of the provision in regard to ownership. Corporations 
formed to own or develop city property may continue their 
operations if the public authority permits. 


The problem of peon ownership is not like that of the owner- 
ship of American farmers in the western states. Settlements of 
the peons, the Mexican peasants, are like their European pro- 
totypes, in villages, each with its common fields, with water for 
irrigation and household use, with pasture for cattle, and in the 
wooded country with common forests. The peon and the 
Indian do not live on isolated farms. They are community 
dwellers, and if peon ownership is to be built up, it must be 
developed in the way to which the peon is accustomed. Fur- 
thermore, small farming in much of Mexico depends upon irri- 
gation, which makes isolated small farms impossible. Colonies 
or villages may be formed along streams where there is good 
land, or where water can be brought from large streams or lakes 
to bodies of rich land. On this system the new agrarian law of 
the Mexican state of Yucatan has proceeded, restoring to the 
existing communities their original land where it has been taken 
from them illegally, enlarging their community property where 
necessary by condemning parts of neighboring estates, first un- 
cultivated then cultivated land, planting new communities in 
suitable spots on property also condemned from large owners 
where uncultivated or public lands are not available, thus slowly 
spreading out villages over the state, each with its market place, 
its school, its social interest, its opportunity for training in 
common action.*. The policy of the old régime was to divide 
the community property among the members, and thus create 
individually owned holdings.? As a consequence, the ignorant 
individual owners frequently sold their farms to neighboring 
ranchers, thus losing their hold on what had been the home of 


1 See Agrarian Law of Yucatan, translated and published by the New York Latin- 
American News Association. 


2 Wheless, Art. 866. 
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their families for generations, and becoming landless prole- 
tarians. Often, it is maintained, the property of the village was 
taken by illegal means, and the villagers were turned out with- 
out even the semblance of payment." In either case the effect 
on the peon was the same—his land was gone. The revolu- 
tion arose out of the agricultural and social problem thus 
created. 

A process similar to that in force in Yucatan is foreshadowed 
in the part of Article 27 which refers to the creation of small 
farms. Existing communities may take by condemnation from 
neighboring estates the land required for the needs of their 
people, and new centers may be created in the same way. The 
price of the land is fixed by the tax assessment as in other cases 
of public utility, and the difficulties mentioned above will here 
be increased by the amount of property taken. The constitu- 
tionalists have steadily proclaimed their intention to restore to 
the peon communities the land held in common of which they 
have been deprived by legal or illegal means, and this has been 
accomplished in the constitution by taking such land from its 
present holders and returning it to the communities. Only 
lands which have been granted to community members in a 
legal division, or lands which have been owned for more than 
ten years, are excepted, and even here the excess over one hun- 
dred and twenty-five acres held by a single owner is to be 
returned to the community, its value being paid to the owner. 
Thus the Yucatan system is provided for by the constitution, 
and if the confiscation of church lands brings to the nation a 
large territory to be added to lands already owned by the 
nation, there would seem to be, at first at least, but little need 
for proceeding against privately owned estates in the interest of 
peon ownership, except where an old community needs land 
for expansion. 

As a protection against the tendency of the peon to sell his 
rights for a little cash, common lands are made inalienable even 
after they have been divided among the members of the com- 


1 See ‘* The President’s Mexican Policy,’’ by F. K. Lane, New York World, July 
16, 1916. 
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munity. This limitation will make borrowing for development 
difficult; there is evidently need for a carefully organized agri- 
cultural banking system under close state or national control. 
In Yucatan a selling agency has been created for the chief pro- 
duct of the soil, sisal hemp. This agency monopolizes the sale 
and relieves the peon farmer of one of his chief difficulties. 
Whether there should be created in other states similar govern- 
ment or governmentally supervised agencies, perhaps a combi- 
nation of the selling monopoly of Yucatan and the co-operative 
self-governing associations of the California citrus-fruit or walnut 
growers, will be an important problem and one far more dif- 
ficult to solve in other districts, which do not depend on one 
product as does Yucatan. 

Large areas in northern Mexico at least are not suited to 
these farming communities, and are fitted at the present time 
only for the business of stock ranching on a large scale. Even 
wells and sufficient water for stock are scarce, so that there are 
many large bodies of land which would be valueless unless the 
cattle upon them have access to water elsewhere. Agricultural 
communities are an impossibility on these tracts. -If all the 
water in the streams and all the land capable of irrigation which 
might be used for small communities be taken away from the 
ranches, the business of cattle ranching would be seriously 
menaced. It is important for the operation of the ranch that 
the owner have an irrigated field in which he can grow alfalfa 
for feed for his horses and cattle, and a certain quantity of grain 
and beans for his men, so that he can be sure of his supplies 
without the great expense of hauling them over bad roads, or 
no roads at all, for long distances. 

With these considerations in view it may be questioned 
whether the provisions of paragraph 11 of Article 27 are wise. 
This paragraph requires the legislatures of the states and the 
congress of the union for the territories to pass laws for the 
division of large estates. The maximum amount of land that 
a single individual or corporation may own [ ser duefo] is to be 
fixed, and the excess divided by the owner, in a period deter- 
mined by the law. The subdivisions must be put upon sale on 
conditions approved by the governor in accord with the laws, 
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and must be paid for in twenty annual payments which shall 
amortize the capital and pay interest at not to exceed five per 
cent. During this period the purchaser cannot encumber the 
property. The price must be approved by the governor if it is 
not fixed in the law, and there is, of course, no appeal to the 
courts by the owner against the price so fixed. A vigorous 
means of compulsion is provided by permitting the governor 
himself to divide the excess if the owner does not do so, after 
expropriating it as other property is taken for a public utility. 
In this case the proprietor will be obliged to take bonds of a 
special agrarian state debt in payment. If he is a foreigner 
this debt will be limited by the provisions of Article 117, sec- 
tion 8, prohibiting the contracting of obligations by the states 
in favor of foreign individuals or corporations if the contract 
obliges the state to emit bonds payable to bearer or transmissible 
by endorsement. Unless the constitution is modified, then, a 
foreigner whose land is condemned under this paragraph, or 
indeed is condemned by the states for any purpose, if the pay- 
ment is not made in cash, must take state non-negotiable secur- 
ities at par on a low basis of valuation. Evidently a proprietor 
will prefer to divide his own estate, as he will have a first lien 
on it for the purchase price, and presumably will be permitted 
to use it until it is purchased or occupied. 

Furthermore, Article 12 of the transitory articles of the con- 
stitution gives to Mexicans who have fought in the constitution- 
alist army, to their widows and children, and to other persons 
who have served the revolution or public instruction, preference 
in the acquisition of the subdivisions provided for in Article 27; 
it also gives these classes a right to “ the discount provided by 
the law.” This expression, “the discount provided by the 
law,” should be cleared up. There can be, of course, no 
reasonable objection to a preference being given to these classes 
of persons, but discounts in their favor may well be so large 
that the result of the act will be confiscation. An owner may, 
of course, refuse to divide his land, suffer condemnation and 
take bonds of the state in payment; but this, as has been 
pointed out, is a doubtful expedient for him. 
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The operation of this section will not be in the main to favor 
small properties and certainly not to favor peon proprietorship, 
which is provided for in a different way, as we have seen. 
Large ranches must be subdivided into large subdivisions, as in 
the main they are fit only for pasturage, and there could be no 
buyers for small tracts owing to scarcity of water and the diffi- 
culty of operating small ranches. The cost of stocking the 
ranches will also be very great, and as the properties cannot be 
encumbered for a twenty-year period, except where they have 
been condemned by the state, it will not be easy to borrow 
sufficient money to build houses and to stock and improve the 
ranches. Frequently, also, owing to a shortage of water for 
irrigation, there will be no place on even so large a tract for 
the establishment of a homestead and for the growing of alfalfa, 
corn or other feed for horses. Consequently, as there is no 
provision in the law prohibiting the lease of these properties or 
prohibiting a single individual from leasing as much land as he 
pleases, the result of the operation of this paragraph will 
frequently be that the purchasers of the subdivisions will lease 
to the original owners, or that a number of the subdivisions 
will be combined in the hands of a new lessee, thus per- 
mitting the lessor to live in town on his income. The ten- 
ant, of course, will not feel the same interest in sinking wells, 
introducing better stock to improve the quality of the cattle, 
and making other improvements, so that the probable result of 
the section will be not to hasten but to retard the development 
of northern Mexico. Would it not be wiser by equalizing tax- 
ation,’ by preventing unfair discrimination by the railroads in 
favor of politically powerful or large ranchers, by prohibiting 
monopolies of the privilege of slaughtering cattle in the cities, 
and by giving government aid in the improvement of herds and 
methods of agriculture, to let the problem of the great estate 
solve itself as it is doing in California? through the economic 
advantages of the smaller ranch in a better developed country? 


1 See N. Mex. VIII, 6. 
2 See Calif. XVII, 2. 
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IV. Concessions 


The control over minerals and practically all waters import- 
ant for irrigation or power is in the national government, which 
alone may grant concessions to work mines or develop waters 
under the federal control.‘ In congress, too, is vested all power 
to legislate in regard to minerals and waters under federal juris- 
diction.?, All concessions in the future are expressly made 
subject to law, so that they will not, it would seem, be protected 
by Article 14 against retroactive legislation so far at least as 
operations under the concessions are concerned. Congress may 
regulate the exercise of concessions to “secure a fair distribu- 
tion of the public wealth and to provide for its conservation.” 
An extensive police power is thus retained over the right of the 
concessionaire, a power which extends to grants already made. 
In the future, concessions may be given to Mexican citizens or 
Mexican corporations or to foreign individuals who agree not 
to invoke the protection of their governments in respect to the 
grant; 3 but Mexican citizens must be preferred in applications 
for concessions +—a provision not found in the old constitution. 

The concluding paragraph of the article declares subject to 
revision all contracts and concessions granted by previous gov- 
ernments since the year 1876 which result in the monopoliza- 
tion of lands, waters and the natural wealth of the nation by a 
single person or corporation. It gives power to the executive 
of the union to declare null any such contract or concession 
which implies grave prejudice to the public interest. This 
paragraph would seem to complete the provision of paragraph 
3 that the nation may regulate the utilization of natural elements 
susceptible of appropriation in order to secure an equitable 
distribution of the public wealth and to assure its conservation. 
Practically every contract for the utilization of a waterfall is or 
may be considered a monopoly in that the grant includes the 
right to utilize all the water at a given point; and frequently, as 
waterfalls are not very common in many regions of Mexico, it 


1 Art. 27. 2 Art. 73, XVII. 


3 Art. 27. 4 Art. 32. 
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implies also monopoly of all the water power in a considerable 
district. 

Mining concessions in Mexico are based on what is called a 
pertinencia or mining claim of about two and one-half acres; 
but practically all of the large mining companies own a great 
many /ertinencias, some of which are being operated while 
others are held in reserve for future exploitation. The exten- 
sive examination and development necessary for quartz mining 
is possible only on the basis of ownership of a large number of 
pertinencias, the number varying with the richness of the ore, 
so that the task of determining what is a monopoly must be 
undertaken in a broad way or the mining industry in Mexico 
will be seriously hampered if not destroyed. Oil concessions 
are of course very extensive, and what may be considered a 
monopoly is uncertain. It is not necessarily a public advantage 
to have a large number of wells bored on a small territory and 
to prevent a reasonable reserve for the operating company. 
Operation by a large number of small companies may well 
make a proper and economical utilization of the gas and by- 
products of the oil difficult, and in fact be more harmful to 
the conservation and proper use of the public wealth and more 
disadvantageous to the public interest than operation by a large 
corporation under reasonable regulations. Congress can act 
arbitrarily, the courts are bound by its decision, and while in 
many cases reforms in concessions will be beneficial, the great 
delicacy of the situation points to deliberate action after a fair 
consideration of each case. A committee to study the whole 
subject, to hear testimony, and to visit the districts and proper- 
ties, should promptly be provided, and no sweeping action 
should be taken till it reports. 

The congress must, under its general power to legislate, de- 
clare what constitutes a monopoly, before executive action can 
be taken, except in the event that the executive concludes that 
the concession results in a monopoly which gravely endangers 
the public interest. He can then, without action of congress, 
decide what constitutes a monopoly and what monopolies en- 
danger the public interest. After congress has acted, however, 
it might be held that the president is limited by the congres- 
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sional decision, and that his arbitrary power will then extend 
only to the decision whether the monopoly endangers the public 
interest. The executive has at his disposal ample means to 
investigate and he is not pressed or hurried. Haste must often 
mean unjust action. In some cases, perhaps in many, his 
arbitrary power, hinted at rather than used, can secure the 
consent of the concessionaires to much-needed and reasonable 
reforms, but such absolute power cannot help arousing sus- 
picion; it lays a duty on its possessor to be just, and to act only 
after due investigation and with the widest publicity. The 
process of amparo* can perhaps be used to restrain the execu- 
tive while the courts examine whether his action is arbitrary 
and not justified by the facts as possibly endangering the public 
interest, but it is probable that the courts will not interfere with 
the exercise of this prerogative. This great power over private 
rights, combined with that to limit the amount of real estate 
which certain corporations may hold, suggests the importance 
of an administrative court with a regular procedure and machinery 
for public hearings to advise the executive as to his action. 

Article 27 lays a heavy responsibility on the congress and 
the executive. Many of its provisions, in particular the con- 
cluding paragraph, depend upon legislation for their interpreta- 
tion, and the laws, not the constitution, will be at fault if unfair- 
ness result. The necessity for careful study of the problems 
involved in applying fairly the fundamental law is increased by 
the unrest and the intense feeling resulting from the late revol- 
ution, and the study is rendered far more difficult. Delay is 
often interpreted as obstruction by zealous reformers, but there 
is no more dangerous expedient in statesmanship than too 
hasty acceptance of ready-made law, and time spent in fitting 
proposed measures to actual conditions is time gained and not 
time wasted. 

There is a strong and not unreasonable tendency shown in 
the constitution and in the spirit which is now triumphant in 
Mexico to advantage Mexicans where possible. ‘‘ Mexico for 
the Mexicans” is not an unfair motto; but those who proclaim 


1 Art. 107. 
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it and declare that it means progress for country and people 
must not forget that Mexicans must be fitted for a Mexico 
which is in the center of an age of great agricultural and com- 
mercial progress. Education not in science and the arts alone, 
but in technology, handicrafts and agriculture, is a vital ne- 
cessity, if the soil is to sustain a prosperous class of small 
farmers, if the men upon whose skill and attention to duty rest 
the lives of many human beings as well as the success of great 
properties, are to be trained to operate the railroads and the 
machinery in the mines and factories, if a class of skilled 
workmen who can compete with foreigners is to be created in 
the cities. Furthermore, Mexicans of business ability and in- 
itiative must come forward to assume the responsibility of 
development and management of great enterprises, men who 
can command the confidence of the foreign capital needed in 
Mexico as in every new country. Without these leaders and 
without trained subordinates legal advantages will avail the 
people little. 

A modern state with the mining and manufacturing possibili- 
ties of Mexico cannot rest upon a class of peon farmers alone. 
Important as this class is to the safety of the state, the middle 
class of business men and mechanics is not less weighty, and 
upon its development as an intelligent and effective class de- 
pends in the end the stability of the free Mexican republic. 
The education of the Mexican peon, even as a free farmer, to 
the responsibilities of citizenship, will be slow, so that the bur- 
den of the government of free Mexico in the near future must 
rest upon this middle class, and no effort to build it up can be 
too great. The interesting and important sections of the con- 
stitution dealing with labor must be interpreted in legislation 
with this end in view, and the commercial and industrial inter- 
ests of the country must be given a prominence whose necessity 
up to the present time does not seem to have been appreciated 
in the United States or in Mexico itself. 

J. P. CHAMBERLAIN. 


COLUMBIA UNIVERSITY. 
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THE DELEGATION OF LEGISLATIVE POWER TO 
CITIES 


II. THE GRANT OF CHARTER-MAKING POWER 


I. Recapitulation 


N a previous paper’ reasons were given why, under the 
modern conception of the scope and character of a mun- 
icipal charter, the proposal to confer upon cities large 

powers of local self-government involves of necessity a delega- 
tion of some portion or the whole of the charter-making power. 
It was pointed out also that, although the cases involving the 
constitutionality of the reference of statutes to the electors are 
exceedingly difficult to analyze and classify, the rule is never- 
theless certainly established that statutes may be submitted for 
the approval of local electorates. Among the statutes so sub- 
mitted charters and analogous laws have been conspicuous. 

Now the legislature of any state (barring those in which 

home rule is a matter of constitutional grant) is unquestionably 
competent to repeal the entire body of laws for the governance 
of cities and to substitute a brief general law or brief special 
laws under which broad powers of local government might be 
conferred upon a few designated corporate authorities. But a 
grant of home-rule powers does not of necessity involve a grant 
of extensive powers to the passing corporate authorities of 
cities. As has been remarked, our conception of the proper 
scope of a municipal charter has in the course of time expanded. 
Home rule therefore involves a delegation to the locality of 
power to establish a charter under which the corporate author- 
ities created by such charter shall be restrained and controlled 
in their operation of the government. This means nothing less 
than that, for the exercise of home-rule powers, there shall be 
a local competence superior to the local governing officers. 
It means, in other words, that since the distinction between 


1 POLITICAL SCIENCE QUARTERLY, March, 1917, vol. xxii, p. 276. 
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that which is charter and that which is ordinance must be pre- 
served, the local charter-making authority must be different 
from, and logically superior to, the local ordinance-making 
authority. For the most part we in the United States have 
established and preserved this distinction between fundamental 
and other laws by requiring the direct participation of the 
voters in the making of the former. In the states which have 
thus far granted constitutional home rule to cities the employ- 
ment of this principle of the referendum has been unexcep- 
tional. In a democracy such as ours direct action by the elec- 
tors has come to be regarded as the logical method of laying 
down that which is fundamental in any self-governing unit of 
our system. 

But the voters cannot act with legal regularity in this capac- 
ity without the prescription of machinery for such action; and 
such machinery usually entails at least the initiatory participa- 
tion of the incumbent governmental authorities. It seems per- 
tinent, therefore, to inquire into the status of the law upon the 
subject of the competence of the legislature to vest in the cor- 
porate authorities of cities the power to alter the terms of the 
charters under which they are operating. 


IT. The Delegation to the Corporate Authorities of 
Cities of Power to Alter Legislative Charters 


There is probably no instance of record in which the con- 
tention has been made that the legislature may not delegate to 
the corporate authorities of cities the power to create, for the 
carrying out of powers conferred, offices zz addition to those 
prescribed by the charter. At the time of the framing of the 
Ohio municipal code of 1902, by which all the cities of that 
state were placed under a mandatory and uniform charter,’ 
grave doubts were expressed concerning the competence of the 


1 Our method of altering the national constitution is the only prominent exception. 
The making of ordinary statutes by the referendum process of course impairs this 
distinction in a measure. 


? Following the revolutionary decision of State ex re/. Knisely v. Jones, 66 Oh. St. 


453 (1902), which in effect declared void the whole body of laws governing the cities 
of the state. . 
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legislature in this regard.'’ But such doubts are refuted not 
only by historical considerations but also by a very considerable 
present-day practice in the United States and by a number of 
cases in which this power of delegation has been expressly 
recognized although no contrary contention was made.? In a 
few instances, on the other hand, the contention has been 
made that the legislature may not delegate to the corporate 
authorities of cities the power to reorganize offices and redistri- 
bute powers where the exercise of such power involves the 
repeal of charter provisions or analogous state laws enacted by 
the legislature. 

In an early Georgia case, involving not a matter relating to 
offices but an exercise of the police power, it was declared with- 
out supporting argument that the legislature could not delegate 
to a city the power to repeal a state law by ordinance. ‘ We 
deny,” the court was content to say, “‘ the right of the legislature 
to confer such a power upon a subordinate authority.” So 
likewise in an early Missouri case,* which has never been over- 
ruled but which has been “ distinguished,” 5 it was held, with- 


1 Proceedings of the Special Committee on Municipal Code, ex. sess., 75th Gen- 
eral Assembly of Ohio, 1902, pp. 256-259. 

2 Sullivan v. Mayor etc. of New York, 53 N. Y. 652, 47 How. Pr. 491 (1873), 
and Costello v. Mayor etc. of New York, 63 N. Y. 48 (1875), construing a provi- 
sion of a law of 1869 which expressly prohibited the council from ‘‘ creating any 
new office or department.” Miller v. Warner, 42 N. Y. App. Div. (1899) and 
Myers v. Mayor etc. of New York, 69 Hun (N. Y.) 291 (1893), in which it was said 
that ‘‘a public office .. . can be created only by the legislature or by some munic- 
ipal board or body authorized by the legislature to create a public office.’? O’Con- 
nor v. Walsh, 83 N. Y. App. Div. 179 (1903), holding that the legislature ad 
granted the power. Riley v. Trenton, 51 N. J. L. 498 (1889), which held that the 
legislature had not delegated to the city council power to re-delegate its powers to a 
board of excise commissioners which the council was authorized to create, but had 
itself delegated such powers to this board when established by ordinance. See also 
Buck v. City of Eureka, 109 Cal. 504 (1895); State v. Spaulding, 102 Ia. 639 
(1897); Smith v. Lynch, 29 Oh. St. 261 (1876); and State ex re/. Stage v. Mackie, 
74 Atl. 759 (1909). In this last-mentioned case, however, the court thought it 
** scarcely conceivable’ that the state would delegate such power to cities in a 
** wholesale way.” 


* Haywood v. Mayor etc. of Savannah, 12 Ga. 404 (1853). 
*State v. Fields, 17 Mo. 529 (1853). 
5 State ex rel, Dorne v. Wilcox, 45 Mo. 458 (1870). 
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out the presentation of any argument of interest in this connec- 
tion, that an act authorizing county courts to suspend the oper- 
ation of a state road law and thus to revive previously enacted 
laws on this subject, was not at all comparable to the delega- 
tion of local legislative power to municipal corporations, but 
was an unconstitutional delegation of power. 

In a much later New Jersey case* it was held that an act 
authorizing the legislative body of a city “ to consolidate any 
two public offices of said city, or any of its departments,” which 
offices and departments were created by statutory provisions, 
was void on the ground that “it attempts to delegate to muni- 
cipal bodies powers which can only be exercised by the legisla- 
ture itself.’ The court said that under the terms of the act 
the council could ‘‘ concentrate most, if not all, the functions of 
government in one and the same person.” Influenced appar- 
ently by a consideration of this extreme possibility rather than 
by a consideration of legal principles, the court concluded that 
this was an unconstitutional delegation of legislative power. 

In New York the question whether the legislature can give 
cities the power to repeal provisions of their charters has 
arisen in connection with two recent statutes. One of these— 
the so-called “ home rule” act of 1913 *—deserves brief analy- 
sis. It is an anomalous act, superimposed upon the existing 
complicated special and general laws regulating the government 
of the many cities of the state. It purports to confer upon all 
cities powers both in supplement of those already granted and 
in conflict with limitations previously imposed. There is at 
the outset a broad grant to every city of undefined “ power to 
regulate, manage and control its property and local affairs” 3 
—whatever that may mean—and elsewhere there is an addi- 
tional grant of authority ‘“‘ to exercise all powers necessary and 
proper for carrying into execution the powers granted to the 
city.” There is also a grant, in somewhat general terms, of a 


1 Dexheimer v. City of Orange, 60 N. J. L. 111 (1897). 
2 Laws of N. Y., 1913, ch. 247. 


3A similar expression employed in the New York constitution of 1894 (art. xii, 
sec. 2) has received scarcely any definition by the courts. For the reason, see 
McBain, The Law and the Practice of Municipal Home Rule, p. 102. 
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wide variety of powers specified under twenty-three subdivi- 
sions. The general grant of powers (to the extent that it may 
include anything not covered by existing charter laws or by 
the elaborate enumeration included in the act itself) awaits ju- 
dicial construction whenever any city shall have summoned 
sufficient courage to embark upon the uncharted seas to which 
it extends invitation. The specific enumeration of powers 
doubtless confers certain substantive powers not embraced with- 
in the charters of some of the cities of the state. Indeed this 
has been clearly indicated in at least one case, which sustained 
and applied, without comment on the act as a whole, the 
clause granting the specific power ‘“‘to pay or compromise 
claims equitably payable by the city, though not constituting 
obligations legally binding on it.’’’ 

In two respects this law apparently confers upon cities the 
right to exercise powers in conflict with limitations previously 
established—the right, in other words, to repeal state laws. In 
the first place the power is granted, among the so-called “ spe- 
cific powers,” to “‘ determine and regulate the number, mode of 
selection, terms of employment, qualifications, powers and duties 
and compensation of all employees of the city and the relations 
of all officers and employees of the city to each other [sic], to 
the city and to the inhabitants.” If this ciause means anything 
substantial, it means that the power of reorganizing city depart- 
ments and official relationships generally (matters usually reg- 
ulated by charter provisions) is delegated to the local corporate 
authorities—and this is not to mention the fact that matters 
relating to the “terms” of municipal employment, such as 
wages, hours of labor, protection, welfare and safety, are by a 
constitutional amendment of 1905 made specifically subject to 
legislative control.2 In the second place, in possible recogni- 
tion of the usual confusion in charters between the grant of 
powers and the provisions relating to governmental organiza- 


1 Mollnow v. Rafter, 89 N. Y. Misc. 495 (1915). In such instances curative acts 
of the legislature had previously been considered necessary. Under this grant of 
power the corporate authorities of cities may apparently pay claims arising out of 
contracts entered into in flagrant violation of charter requirements. 


2 Amendment to sec. 1 of article xii, 
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tion, and of the related fact that powers are usually delegated 
to specified corporate authorities and not to cities as such, at- 
tempt is made to designate the authorities who shall exercise 
the powers conferred by this act. Of special interest is the 
declaration that ‘any provision of any special or local law 
which in any city operates, in terms or in effect, to prevent the 
exercise or limit the extent of any power granted by this article, 
shall be superseded.” Obviously such supersession could result 
not directly from the law itself but only from local action in 
the exercise of some power conferred by the law. 

It is needless to say that the cities of New York have not 
hastened to avail themselves of the opportunities afforded by 
this unique statute, the ramifications of which have been quite 
inadequately described here. In an opinion construing the law 
very generally the attorney general has held that “the rule of 
[strict] construction in respect to municipal powers seems to 
be changed” by the clause which asserts that ‘no enumeration 
of powers in this or any other law shall operate to restrict the 
meaning” of the general grant of powers that is made by the 
act... This, in his view, was “the most important feature” of 
the law.2, There are in the act, he declared, “ specific grants 
of power that seem to reach the limit, at least, of the right of 
the legislature in dealing with cities;” and he expressed the 
opinion that the act, being “‘a long step in the direction of 
genuine home rule,” apparently conferred upon cities “ all the 
power that the legislature possesses in respect to the general 
management and control of municipal affairs.” He believed, 
in consequence, that it would ‘‘ do away with constant applica- 
tion to the legislature for enabling acts to exercise purely 
municipal affairs [szc|.” While he thus regarded the act as of 
far-reaching importance, the attorney general nevertheless 
sounded the note of warning that legislative power could not 
be delegated. ‘‘ A perfect home-rule bill” could not be passed 
without a constitutional amendment. Certain it was that the 
law did not intend, and “ any such power would be ineffectual if 


1 Report of the Attorney-General of New York, 1913, vol. ii, p. 375. 


* The courts have not as yet passed upon this point. 

















No. 3] DELEGATION OF LEGISLATIVE POWER TO CITIES 397 


attempted to be granted,” to allow cities to regulate all matters 
relating to the conditions and relationships of corporate au- 
thorities or to delegate the power to change the form of gov- 
ernment of the city.‘. In other words the power to amend the 
local charter and thus repeal a state law had not been and could 
not be delegated. 

Although it is difficult to place a just estimate upon this un- 
usual and highly complicated statute, it is probably fair to say 
that if it does not confer the power of charter amendment it is 
of no great significance, and that if it does confer such power 
it is, at least in the attorney general’s opinion, unconstitutional. 
That the cities of the state have not to any appreciable extent 
availed themselves of its opportunities, and have not, in spite 
of the attorney general’s prediction, ceased to apply to Albany 
for special legislation, is eloquent of the uncertainty of the 
meaning of the statute, as well as of the difficulty, if not im- 
possibility, of dealing with the powers of a city as a thing easily 
separated from the matter of organic structure. 

In 1914 the legislature of New York enacted a statute known as 
the optional city-government law.? By the terms of this law any 
city of the second or third class might upon a referendum vote 
adopt one of six plans of government offered. The legislature 
naturally hesitated to provide that the adoption of one of these 
plans should operate to repeal 2 /o¢o all the general and special 


1 Two further points in this opinion call for incidental remark. The support which 
was sought in the constitutional provision declaring that ‘‘ it shall be the duty of the 
legislature to provide for the organization of cities . .. and to restrict ’’ their financial 
powers was manifestly unfortunate, Clauses of this kind, found in a number of con- 
stitutions, are not positive limitations but are patently of a directory character only. 
People ex ved. Blanding v. Burr, 13 Cal. 342 (1859). It is impossible to concede, 
moreover, that the legislature ‘‘can delegate powers of legislation only in respect to 
those affairs that are purely municipal;’’ that “no state function can be delegated 
by the legislature to a city.’ Asexamples of such non-delegable powers the attorney 
general cites ‘‘the right to regulate the franchise, the right to control the sale of 
liquor, the right to regulate the civil service, or any other subject covered by state 
statutes and common to the whole state or necessary in the exercise of the police 
powers of the state.’’ It is sufficient to remark that, with the exception of suffrage , 
all of these are subjects in respect to which there are frequent delegations of power 
to cities. 


?Laws of New York, 1914, ch. 444. 
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laws applicable to the adopting city. Instead of this, provision 
was made for the direct repeal of laws and provisions only that 
were actually inconsistent with the newly adopted law." But in 
order that the principle or scheme of the new government might 
be ultimately worked out with consistency, and not defeated in 
part by the continuance of offices and employments established 
by unsuperseded sections of the old charters or other applicable 
laws, power was conferred upon the new council to abolish 
offices, to transfer powers and duties, and to regulate generally 
the exercise of official powers and the performance of official 
duties.? The exercise of this power involved, of course, the 
repeal by ordinance of provisions of existing laws so far as they 
related to the powers and duties of officers. 

Upon application the attorney general held that this section 
of the law delegated legislative power in violation of the consti- 
tution.s The legislature “‘cannot secure relief from its duties 
and responsibilities by such a general delegation of legislative 
power to some one else.” * It ‘cannot authorize a municipal 
corporation to repeal by ordinance a statute of the state.” 
While there is “ no objection to the submission to a city, for its 
acceptance, of a charter as such,” there is objection “ to any 
attempt to delegate to the council of such city the power to 
say which part of the existing charter shall be retained and 
which part of it rejected.” 

In a somewhat unusual New Jersey case, otherwise admir- 
ably argued, it was recently held that a provision of the law, 
which was in effect an optional charter amendment, authoriz- 





1 Laws of New York, 1914, ch. 444, sec. 23. 
2 Jbid., sec. 37. 


%Opinion dated January 11, 1916. Following the reasoning of his predecessor, 
supra, p. 397, note 1, the attorney general held that since the poor law, which had 
to be enforced by the overseer of the poor of Niagara Falls (the officer who applied 
for the opinion) was a general law regulating a ‘‘ state function,’’ the ‘‘ power can- 
not be delegated by the legislature to the city to regulate it even though the existing 
provisions of law had been repealed.’’ 

* Relying especially on People v. Klinck Packing Co., 214 N. Y. 121 (1915), 
holding void an amendment to the ‘‘ one day of rest in seven’’ law which vested in 
the commissioner of labor power to grant exemptions, but which set no standards for 
the exercise of his discretion. 
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ing its acceptance by the corporate authorities of any city, was 
void as being an unconstitutional delegation of legislative powers.’ 
Such acceptance may or may not have involved the repeal of 
charter provisions; this point was not discussed. But the sit- 
uation was aggravated by the introduction of a plan of alternative 
acceptance, either by the authorities or by the voters upon pe- 
tition; and apparently an adverse vote by the electors could 
be overridden by action of the authorities. However, the de- 
cision went to the broader proposition stated. Briefly put, the 
argument was that while a reference to the voters of charters 
and similar laws, which the court called “ referendum statutes,” 
had been sustained as not being a delegation of legislative 
power at all but merely a referendum on acceptance gua cor- 
porators by the people who are to be governed by such laws; ” 
and while the delegation of legislative power either to the local 
government (to be exercised or not) or to the local voters (to 
be ratified or not) had been sustained ;3 and while the power 
to create a municipal office (such as an excise commission) 
could also be delegated, this being denominated a “ statute 
delegating legislative power;’’* yet a charter or similar law 
referred for acceptance by the corporate authorities of a city 
could not be sustained.s Apparently the ground for the latter 
ruling was that the only justification for a referendum to the 
voters on a charter or analogous law was that they might ac- 
cept the law gua corporators and not gua legislators. But the 
corporate authorities, not being the corporators, represented in 
such matter an “ alien will, even though it be that of the gov- 
erning body for the time being of the municipality.” 


1 Attorney General ex re/. Booth v. McGuinness, 78 N. J. L. 346 (1909). 
? POLITICAL SCIENCE QUARTERLY, March, 1917, vol. xxxii, pp. 292, 293. 


5 Sanford v. Morris Pleas, 36 N. J. L. (7 Vroom) 72 (1872); Paul v. Gloucester 
County, 50N. J. L. 585 (1888); Noonan v. Hudson County, 52 N. J. L. (23 Vroom) 
398 (1890). 

*Riley v. Trenton, 51 N. J. L. (22 Vroom) 498 (1899); Schwarz v. Dover, 
70 N. J. L. (41 Vroom) 502 (1904). 


5 Specifically overruling De Hart v. Atlantic City, 62 N. J. L. (33 Vroom) 586 
(1898). 
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This decision is illustrative of the refinements of argument 
into which the pronouncements of the courts have compelled 
them to drift. If, as has been indicated,’ the doctrine that the 
voters do not exercise legislative power in accepting or reject- 
ing a charter or similar law cannot reasonably be sustained by 
the analogy of the acceptance of private charters, the structure 
of argument in this case, based as it probably was largely upon 
the desire to follow previous decisions, must of necessity fall. 

In respect to the soundness of the arguments in these deci- 
sions involving a delegation to the corporate authorities of 
power to repeal a charter provision or to accept or reject such 
a provision, it may again be noted that the legislature is unques- 
tionably competent to make the charter of a city a very brief 
instrument, vesting in the charter authorities large powers to 
elaborate the local government by ordinance. In the case of 
existing charters the legislature may certainly accomplish this 
by direct repeal of specified charter provisions. Why, then, 
may not the legislature vest in the local authorities of a city 
the power to repeal designated provisions of the charter under 
which the city is at the time operating or to accept new provi- 
sions for such charter? ‘It makes no difference,” says the at- 
torney general of New York, “whether they [city charters] 
contain provisions which the legislature might in first instance 
have delegated the power to enact to the local council. The 
answer is that the legislature did not delegate the power in the 
existing charter but made its own special provisions.”? In the 
matter of accepting a charter provision enacted by the legisla- 
ture, says the highest court of New Jersey, the corporate 
authorities represent an “ alien will.” If one looks at the sub- 
stance of things, each of these declarations appears somewhat 
attenuated. The first amounts to this—that having occupied a 
particular field of regulation through the medium of a charter 
provision, the legislature cannot thereafter retire from that field 
by delegating to the local authorities a competence which in 
first instance it might have delegated with impunity. The 


1 POLITICAL SCIENCE QUARTERLY, March, 1917, vol. xxxii, pp. 292, 293. 
2 Opinion dated January 11, 1916. 
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second amounts to this—that although the legislature may 
and frequently -does empower the corporate authorities of a 
city to act upon their own discretion in respect to a wide realm 
of matters, it may not empower them to accept or reject a 
charter provision regulating one of these matters. 

It is manifest, of course, that the corporate authorities of a 
city would never be vested with power to repeal a charter zx 
toto. Only a partial power would be conferred. Otherwise, 
since whatever the corporate authorities enact is in the nature 
of ordinance, and therefore subordinate, the distinction between 
the charter and the ordinances of the city would be completely 
destroyed. Something of the charter enacted by the legisla- 
ture would have to remain, even though it were nothing more 
than the provisions creating those corporate authorities who 
were empowered to repeal the rest of the charter and thus re- 
duce its provisions to the status of ordinances." The corporate 
authorities might, on the other hand, be endowed with power 
to accept a completely new charter.?, While the statutory dele- 
gation to such authorities of power to accept a charter has 
certainly been rare, it is nevertheless difficult to see why it 
should be interdicted on constitutional grounds, when it is con- 
sidered not only that such power may be vested in the local 
electors but also that the legislature may, by the enactment of 
a brief and simple charter, vest in the corporate authorities an 
ordinance power that is almost as extensive as the charter-mak- 
ing power itself. 

Over against the few opinions of record in which it has been 
denied that the legislature is competent to authorize the local 
authorities to transform specified provisions of a charter into ordi- 
nances, may be set many important instances in which the legisla- 


1 State constitutions occasionally contain provisions that are expressly made subject 
to alteration by the legislature. When the legislature acts under an authority of this 
kind it does not, strictly speaking, amend the constitution; it merely transforms a 
subject of'constitutional regulation into one of statutory regulation, But if the leg- 
islature were empowered to do this with every provision of the constitution, there 
would no longer be any distinction between the constitution and the statutes of the 
state. 


? They are in fact endowed with such power by the exceptional provisions of the 
constitution of New York. 
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ture has actually exercised this competence without any resulting 
judicial controversy. The citation of one or two such instances 
will suffice. In spite of the elaborateness of the Greater New 
York charter of 1897," there were a number of instances in 
which power to alter charter provisions was conferred upon the 
municipal assembly (now the board of aldermen). Thus sal- 
aries could be fixed by ordinance “ irrespective of the amount 
fixed by this act.”* So also upon the enactment of a building 
code by the municipal assembly all statutes relating to buildings 
were to be repealed, ‘‘ but such repeal shall not take effect un- 
til such ‘ building code’ shall be established.”’3} When the 
charter of the city was revised and re-enacted in 1901, there was 
attached to the statute a so-termed ‘second schedule” which 
listed no less than fifty-six sections of the previous charter as 
“sections to remain in force until changed by the board of al- 
dermen.”* Again, the Boston charter of 19095 conferred up- 
on the mayor and city council extensive power to reorganize 
the administrative departments of the city government regard- 
less of provisions of the existing charter. It does not appear 
that these very important instances in which the power of 
charter amendment has been delegated to the local authorities 
have ever been contested before the courts. This is passing 
' strange if it be true that there exists in the body of our consti- 
tutional Jaw a rule denying the competence of the legislature to 
make such a delegation. 


IIT. The Delegation of Charter-Making Power to 
Corporate Authorities and the Electors 


We are in search of a line of consistent legal reasoning that 
will sustain the competence of the legislature to delegate to 
cities the power to make their own charters within such general 
scope and subject to such general limitations as the legislature 


1 Laws of New York, 1897, vol. iii, pp. I-559. 
2 Tbid., sec. 36. 

3 [bid., sec. 647. 

*Laws of New York, 1901, vol. iii, p. 663. 

5 Acts of Massachusetts, 1909, ch. 486, sec. 5. 
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may set. The distinction between that which is charter and that 
which is ordinance has always rested solely upon a difference 
in the enacting authority. What the legislature enacts is charter, 
no matter how trivial may be its subject. What the municipal 
authorities enact is ordinance, no matter how high and important 
its subject. Both are acts of legislation. In respect to the for- 
mer we have seen that the courts hold the legislature to be con- 
stitutionally competent to submit a proposed charter or analogous 
law to the voters of the city for acceptance or rejection; and al- 
though it must be admitted that the grounds usually advanced in 
support of this rule of competence are far from satisfactory, there 
seems to be no reason why the courts, freely conceding that 
this is a delegation of legislative power, might not simply take the 
stand that the constitution does not of necessity imply that such 
a delegation is prohibited. We have seen also that the delega- 
tion of power to reduce designated charter provisions to the 
status of ordinances is supported by important practice as well 
as by weight of reason, although in a few opinions the power of 
the legislature to make such a delegation has been denied. If 
the validity of both these acts of delegation be conceded, why 
may not the legislature divest itself completely of the charter- 
making power and vest such power in the local corporate 
authorities and the local electors acting in combination? If 
the legislature may devolve a portion of its power, why may it 
not devolve the whole of it? The combination of proposal by 
some existing or specially constituted corporate body and rati- 
fication by the electors would offer adequate solution of both 
the legal and the practical problem. The distinction between 
charter and ordinances would be preserved. What the voters 
acted upon in the prescribed manner (instead of what the leg- 
islature enacted) would be charter—the superior law of the 
city. What the corporate authorities alone enacted would be, 
as at present, ordinance. 

There is another way of looking at this matter. In granting 
the charter-making power to cities it is not necessary and prob- 
ably not desirable that the legislature should prescribe only 
the machinery for the exercise of the power. There are a 
number of moot questions concerning the local competence 
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that ought to be settled by statute, if for no other reason be- 
cause the city should not be left in uncertainty as to the metes 
and bounds of its powers in respect to dubious matters. In 
Michigan and in Texas the power to frame their own charters 
is granted to cities by constitutional provision; but the legis- 
lature may determine not only the manner of exercising this 
power but also its scope. In each of these states the legislature 
has enacted a somewhat elaborate ‘‘ home rule” or “ enabling ” 
act... If such a law were enacted in a state having no constitu- 
tional provision upon this subject, why might not this law itself 
be regarded as the fundamental law of every city? Such it 
would be in fact, no matter what it were called. It would not 
do perhaps to call it the charter of the city; for this would 
doubtless result in a confusion of terms, and it is probably de- 
sirable to retain the term charter as descriptive of the instru- 
ment which actually provides the organization of the local 
government. It might readily be argued, however, that the 
legislature, in enacting such a law, had exercised all the legisla- 
tive power necessary for the creation and regulation of munic- 
ipal corporations ; that it had merely delegated a larger degree of 
local legislative power than has been customary; and that it 
had provided for the division of the power so delegated into 
two parts—namely, the power of charter making, in which the 
voters should participate, and the power of ordinance making, 
which should be regulated by the provisions of the locally made 
charter. 

The difficulty of following this argument, if any there be, 
arises from the use of old terms to describe a somewhat new 
statutory situation. If the home-rule act passed by the legis- 
lature were called the charter of the city, if the charter ratified 
by the voters were called—let us say—the “fundamental ordi- 
nance” of the city, and if the ordinances enacted by the cor- 
porate authorities were called by some appropriate name to 
indicate their inferiority, the difficulty of sustaining the consti- 
tutionality of such a legislative act, at least so far as established 
nomenclature is concerned, would be largely, if not entirely, 
overcome. 


1 Public Acts of Michigan, 1909, no. 279; General Laws of Texas, 1913, ch. 147. 
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IV. Legislative Attempts to Grant the Charter-Making Power 


There remains only to mention the few instances in which 
legislatures have, without express constitutional sanction, at- 
tempted to delegate to cities a more or less complete charter- 
making power. 

In the year 1828 a charter proposed by the legislature for 
the city of New York was submitted to a local referendum and 
was defeated at the polls... Thereafter the corporate authorities 
of the city, without express sanction of law, provided for the 
election of members of a so-called municipal convention which 
should draft a charter for the city. In 1829 the charter thus 
drafted was submitted to and approved by the voters. At its 
next session the legislature enacted this charter without amend- 
ment.? In 1846 the legislature itself made provision for the 
election of a similar municipal convention to revise the charter 
of New York. The charter that was framed by this conven- 
tion was rejected at the polls; but shortly afterward a charter 
proposed by the board of aldermen of the city was enacted by 
the legislature, submitted to the electors, and by them ap- 
proved.t In Brooklyn also a charter convention met in 1847 
under statutory sanction > and, having drafted a charter, caused 
it to be “ printed for distribution among the inhabitants of said 
city’ as was required by the law. This charter was submitted 
to the local electors for approval after it had been enacted by 
the legislature.° 

These are early instances in which the propriety of permit- 
ting localitites to draft their own charters was recognized appar- 
ently without hesitation. Certain later instances of a similar 
character may also be mentioned. By an Oregon law of 1901 
twenty-three designated voters of the city of Portland were 
empowered to draft a charter which upon approval by the 


1 Laws of New York, 1828, Ist sess., ch. 249. 
* Jbid,, 1830, ch. 122. 
5 Jbid., 1846, ch. 172. 
‘ Jbid., 1849, ch. 187. 
5 Ibid., 1847, ch. 246. 
® [bid., 1849, ch. 47. 
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electors should be submitted to the legislature “ for its approval 
or rejection as a whole, without power of alteration or amend- 
ment.”* Thus was the Portland charter of 1903 framed and 
enacted. So also a statute Virginia? passed in 1914 authorizes 
cities of more than 100,000 inhabitants (Richmond) to propose 
new charters to the legislature, the procedure for proposal be- 
ing that such charters shall be adopted by ordinance and sub- 
mitted to a vote of the people In 1915 a law of the same 
state authorized fifteen per cent of the electors in cities having 
a population of from 75,000 to 100,000 inhabitants (Norfolk) 
to petition for the election of a charter commission. The 
charter drafted by this commission shall, upon approval by the 
voters, ‘constitute a request to the general assembly to grant 
the said special charter or form of government provided there- 
in.”’* Each of these Virginia statutes establishes a continuous 
procedure for local initiative in the matter of charter making. 
So far as legal principles are concerned it is manifestly im- 
portant to note that each of the instances just mentioned in- 
volved or involves direct action upon the charter in question 
by the legislature itself. From the viewpoint of political psy- 
chology it is nevertheless apparent that a legislature would 
hesitate to amend or refuse to enact a charter which had been 
approved by the voters of a city.5 It is interesting in this con- 
nection to note that the New York municipal convention of 
1846 regarded the legislative ratification as of so little import- 
ance that they incorporated into the charter which they drafted 


1General Laws of Oregon, 1901, p. 296. It is obvious, of course, that the 
Oregon legislature of 1901 had no authority to bind its successor of 1903 to accept 
or reject the proposed charter without power of amendment. 


*Sec. 117 of constitution, amended in 1912, authorized special charters by 
** request.’’ 


3 Acts of Assembly of Virginia, 1914, p. 81; amended, tdid., 1916, p. 116. 
* Acts of Assembly of Virginia, ex. sess., 1915, p. 80d; re-enacted in revised form 
as applicable to cities of from 65,000 to 100,000, idid., 1916, p. 62. 


5In California, under the constitutional provision granting home rule to cities, all 
charters and charter amendments must, after being locally drafted and adopted, be 
submitted to the legislature for approval, without power of amendment. In the en- 
tire history of home rule in that state, covering the enactment of numerous charters 
and amendments, the legislature has never refused its approval. See McBain, The 
Law and the Practice of Municipal Home Rule, pp. 218-220. 








SOT a ees Ga 








MB ST TTS 








rapeee 





ae BS 





Fg 








No. 3] DELEGATION OF LEGISLATIVE POWER TO CITIES 407 


and which was defeated at the polls a provision for future 
amendment without legislative approval.’ 

Of much greater importance than the instances above men- 
tioned are those in which the legislature has delegated to cities 
the complete power of charter making without reserving to 
itself the right of direct action. Probably the earliest in- 
stance of this was found in an Iowa law of 1858 which con- 
ferred upon existing cities the power to amend their charters 
by initiative petition and referendum vote.? Without any con- 
sideration whatever of the question of the delegation of legisla- 
tive power this law was enthusiastically approved by the 
supreme court of Iowa, and it still remains upon the statute 
books as applicable to cities which have not voluntarily adopted 
the general charter law.* So also in Mississippi a law which 
provides for the amendment of city charters by local action 
without legislative ratification has been approved by the supreme 
court of the states So also the supreme court of Illinois has 
expressed the opinion arguendo that the legislature might pro- 
vide for the incorporation and alteration of the charters of 
cities “(in the discretion and through the agency of those 
affected ;” © but the legislature of that state has never adopted 
any such policy. 


1 Journal of the City Convention, 1846, p. 715. 

? Laws of Iowa, 1858, ch. 157, sec. III. 

3Von Phul v. Hammer, 29 Ia. 222 (1870); Zx parte Pritz, 9 Ia. 30 (1859); 
Davis & Bro. v. Woolnough, 9 Ia. 104 (1859); Hetherington v. Bissell, 10 Ia. 
145 (1859). 

* Iowa Code of 1897, sec. 1047. 


5 Code of Mississippi, 1892, sec. 3039; amended by Laws of 1900, ch. 69; Code 
of 1906, sec. 3444; sustained in Yazoo City v. Lightcap, 82 Miss. 148 (1903). The 
procedure provided is enactment by the mayor and council, approval by the governor 
and attorney general, and ratification by the electors only in case a protest is filed 
signed by one-tenth of the voters. In possible support of such a law attention may 
be called to the unusual phraseology of section 88 of the Mississippi constitution of 
1890, which reads: ‘‘ The legislature shall pass general laws. . . under which 
cities and towns may be chartered and their charters amended.”’ The only consti- 
tutional question discussed in the Yazoo City case was whether the law providing for 
the amendment of charters by local action was a ‘‘ general law ’’ within the meaning 
of the constitution. 


® People ex rei. Miller v. Cooper, 83 Ill. 586 (1876). 
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In Louisiana under a law of 1886 any city except New Orleans 
may amend its own charter or adopt an entirely new charter 
upon a petition by taxpayers or property owners, and ratification 
by the electors. This law appears never to have been contested 
before the courts and probably has been infrequently used in 
consequence of the large number of petitioners required.*. In 
South Carolina by statutory allowance amendment to any special 
charter or general act of incorporation may be initiated by a ma- 
jority of the freeholders of the city and ratified by a majority of 
the electors.?, This law also seems never to have been contested. 
Probably for the same reason as in the case of the Louisiana 
statute it has seldom if ever been made use of. In Florida, 
charter-making power has been extended to certain specific 
cities by the terms of special charters;3 and although the 
power thus conferred has certainly been exercised in some in- 
stances by Florida cities, the competence of the legislature to 
confer such power has apparently not been judicially questioned. 

Within the last few years the legislature of Connecticut has 
granted the charter-making power to certain cities. Thus 
in 1913 the city of New Haven was authorized to amend its 
charter by initiation of the board of aldermen or a voters’ peti- 
tion, and subsequent ratification by the voters.* A similar law 
was enacted for Waterbury in 1915.5 It remains to be seen 
whether the Connecticut courts will sustain such delegations of 
power if any judicial contest is raised over an attempted exer- 
cise. 

From the instances cited it appears that complete home rule, 
or charter-making power, has been delegated to cities by statute 
in at least six states—lowa, Mississippi, Louisiana, South Caro- 
lina, Florida and Connecticut. In two of these—Iowa and 
Mississippi—the courts have sustained such delegation; in the 
others the question of legislative competence has not been 


' Acts of Louisiana, 1886, p. 138; zdid., 1896, p. 190. 

? Acts of South Carolina, 1899, p. 70. 

3 See, for example, the charter of Gainesville; Laws of Florida, 1907, p. 399. 
* Special Laws of Connecticut, 1913, p. 817; amended by zdid., 1915, p. 335- 
5 [bid,, 1915, p. 439- 
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raised. In two other states, however, the courts have refused 
to uphold statutes of this kind. Thus in Michigan, prior to the 
grant of home rule by the constitution of 1908, a law was de- 
declared void which provided for amending the charter of De- 
troit by a proposal of the mayor, ratification by a three-fourths 
vote of the council, and approval by the electors; or, as an 
alternative method, by a proposal of five hundred petitioners 
and approval by the electors.* The court said that in delega- 
ting legislative power to cities the legislature ‘‘ must point out 
specifically the powers delegated, and the extent of those 
powers.” Whether this act was regarded as delegating power 
to the corporate authorities, or to a limited number of peti- 
tioners, or to the electors, it was equally unconstitutional. 
This was true as a general proposition, but it was especially true 
in Michigan because of a clause of the constitution which speci- 
fically authorized the delegation of ‘such powers of a local 
legislative and administrative character” as the legislature 
might deem proper. This act, the court argued, gave the city 
of Detroit such legislative and administrative powers as the 
local electors, and not the legislature, thought proper. 

So also in a recent Wisconsin case? a law was held invalid 
which attempted to confer upon the cities of the state power to 
amend existing charters and to adopt new charters by a proce- 
dure which was patterned after that provided in most of the 
twelve states that have conferred such power by constitutional 
provision. The making of charters, said the court, was not 
only “a legislative function at common law,” as was shown by 
the history of its exercise in this country, but was also made 
“exclusively such” by express constitutional provisions vesting 
in the legislature the power to “form municipal corporations” 
and to “ provide for the organization of cities.” 3 


1 Elliott v. City of Detroit, 121 Mich. 611 (1899). 
* State ex re/. Mueller v. Thompson, 149 Wis. 488 (1912). 


’In 1913 the supreme court of Vermont held void an act which conferred upon the 
public service commission power to incorporate villages and to amend city and village 
charters upon petition; Acts of Vermont, 1910, no. 115. That act, said the court, 
** goes too far when it leaves it to the commission to determine the plan and frame 
of government of the proposed village, what powers and functions it may exercise, 
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V. Conclusion 


It seems fair to conclude that the law upon this subject of 
the competence of the legislature to delegate the charter-mak- 
ing power to cities is, to say the least, not as yet settled. It is 
earnestly to be hoped that in the process of bringing it to 
settlement the courts will not take a pinched and narrow view 
of legislative practices and possible constitutional implications. 
So far as the practical problem is concerned, they should rec- 
ognize: that the demand for municipal home rule is fairly 
irresistible; that the generic term ‘municipal charter” is 
applied to a wide variety of instruments; that while there is 
no accepted standard for marking the proper content of a city 
charter, a very brief instrument conferring large discretionary 
powers on a few designated authorities is probably no longer 
feasible; and that in consequence of this the proposal to ex- 
tend a larger measure of self-governing powers to cities involves 
of necessity a grant of some part or the whole of the charter- 
making power. So far as legal principles are concerned, they 
should concede that the rule against the delegation of legislative 
power to cities is at best only a possible implication of the con- 
stitution; that the delegation to the local voters of power to 
accept or reject a proposed charter can logically be regarded 
only as a delegation of legislative power and therefore as a re- 
futation of the rule in its application to laws which are charters ; 


and what shall be the limit of its expenditures and indebtedness, for these are ques- 
tions of legislative judgment and discretion, and therefore their determination cannot 
be delegated.’’ Opinion of Justices, 86 Atl. 307 (1913). 

So also in St. Mary’s v. Woods, 67 W. Va. 110 (1910), it was held that the legis- 
lature could not vest in the circuit court power to amend a special city charter. 
However, there appeared to be no question concerning the validity of section 1896 
of the code of 1906, which vested in the circuit court power to incorporate and to 
amend charters of cities of less than 2000 inhabitants. It was apparently the view of 
both the legislature and the court that the constitutional prohibition against the enact- 
ment dy the legislature of special charters for such cities justified the delegation of 
this power, although it is manifest that the legislature might have met the situation 
by enacting a general charter law. 

Neither of the laws involved in these Vermont and West Virginia cases is directly 
in point with the discussion of the text. They involved no question of home rule, 
but a question of the delegation of charter-making power to administrative and judi- 
cial officers of the state. 
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that the delegation to municipal authorities of power to reduce 
specified charter provisions to the status of ordinances is clearly 
a delegation of legislative power; and that the competence of 
the legislature to make such a delegation, although denied in a 
few opinions, is supported by a considerable legislative prac- 
tice as well as by sound reason. In the light of these far- 
reaching exceptions to the rule of non-delegation to cities the 
courts would be justified, it would seem, in establishing the rule 
that the legislature is fully competent to delegate the charter- 
making power itself, preserving the desirable distinction be- 
tween charter and ordinances by requiring a referendum vote 
upon the former. 


HOWARD LEE MCBAIN. 
COLUMBIA UNIVERSITY. 








THE TRAINMEN’S EIGHT-HOUR DAY. II 


N a former article’ dealing with the Trainmen’s Eight-Hour 
Day, the writer discussed the early phases of the move- 
ment, giving a brief historical account of the railroad 

brotherhoods, and tracing the recent eight-hour issue from its 
inception in July 1915 to the close of the conference between 
the railroads and the men held in June 1916. The present 
paper is concerned with later developments. 


IV. Voting to Strike 


When the public learned that the conferees had broken off 
negotiations and that a strike vote would be taken, considerable 
discussion arose concerning the inability of the parties to agree. 
The press in general supported the railroads, condemning the 
men for refusing to arbitrate. Much of this criticism was caused 
by failure to perceive that the managers had suggested arbitra- 
tion, not for the eight-hour day fer se, but only as modified by 
their own “ contingent proposition,” and even today the public 
has never had opportunity to study critically this proposed 
modification. Yet it was the indefinite nature of the railroads’ 
proposal that caused the break in negotiations. Had the man- 
agers genuinely wished to continue the conference, they could 
probably have re-worded their “‘ contingent proposition” so as 
to make it specific in its application. The “ yardstick,” which 
they offered as an explanation, was virtually as equivocal as the 
original, and only tended to heighten the suspicion of the men 
that in case of arbitration it might be used by the roads to nul- 
lify many advantages in existing trade agreements. 

On the very day that the conference ended, strike ballots 
were sent out to all train-service employees, union and non- 
union. Accompanying each ballot was a statement by the 
brotherhood leaders giving their explanation of the failure of 


1 POLITICAL SCIENCE QUARTERLY, December, 1916, vol. xxxi, p. 541. 
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the meetings, due, they said, mainly to the vagueness of the 
‘contingent proposition.” * 

While voting was in process the unions complained bitterly 
that the railroads were trying to influence the men, notwithstand- 
ing the fact that the managers had promised there should be 
no interference. Some of the charges were: * That employees 
were being called in by local officials and questioned on their at- 
titude toward the strike; that bulletins and circulars were issued 
to mislead and intimidate the men; that personal letters were 
sent out by road officials asking the men to remain loyal; that 
some roads openly advertised for new employees; and that on 
other systems counter-ballots were circulated by managing 
officials. The National Committee later denied that it was in 
any way responsible, since the activities were conducted by in- 
dividual roads and not by the committee itself. 

The polling being practically complete by August, another 
conference was called at New York.*' The men submitted figures 
showing that approximately ninety-three per cent favored strik- 
ing in case their leaders could not effect a satisfactory settlement 
with the operators.$ 


1See Bulletin issued by the Brotherhood Chiefs, June 16, 1916, pp. 1-4. 

2 The Railroad Trainman, vol. xxxiii, no. 8, August, 1916, pp. 699, 718. Jdid., 
no. 9, September, 1916, p. 817. Locomotive Firemen and Enginemen’s Magazine, 
vol. Ixi, no. 2, August, 1916, p. 192. 

3 Minutes of Meetings held between the National Conference Committee of the 
Railways and the Brotherhood of Locomotive Firemen and Enginemen, Order of 
Railway Conductors, Brotherhood of Locomotive Engineers, and Brotherhood of 
Railroad Trainmen, August 8 and 9, 1916, p. 580. Hereafter referred to as August 
Conference. 

* Lbid., pp. 553-593- 

5 The detailed figures of the strike vote were as follows: 


Locomotive Engineers Per cent favorable 
Southern Distvict 2... ccc ere e ere weess 98.72 
Western District... 2. 2. 2 se ec r eee even 90.35 
a a, ae ae, ae, ee ee ee 94.54 

Railway Conductors 
Southern District... 2. - cs cc ee vevecvecs 84.03 
Pe, os sy Ss oe ee ee ee Oe 84.08 
ee ee ee ee ee a ee 93-04 

Firemen and Enginemen (all districts) . . .......s-s 98.10 


Railway Trainmen (all districts)... . «+ + 2+ see 
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The managers took the result of the ballot under advisement. 
Their answer, which was given the next day, followed along 
the lines of their final reply at the June Conference. They 
insisted that an eight-hour day involved such extraordinary 
changes in operating methods and such a radical revision 
in the established bases of compensation as to make a settle- 
ment impossible, unless this result could be obtained by the 
Federal Board of Mediation and Conciliation. The note closed 
by inviting the brotherhoods to join in invoking the friendly 
offices of the federal board. 

President Garretson, in replying for the men, argued that the 
interests of both parties could best be served by voluntary ne- 
gotiation; past experiences with the government board, he said, 
had been so unsatisfactory that the unions did not favor put- 
ting the present controversy before it. If the managers wished 
to invoke its services, however, the brotherhoods would offer 
no objection.’ 

The operators appealed to the board at once and as its mem- 
bers were already in New York efforts at mediation began im- 
mediately. The path of the mediators was not strewn with 
roses. Neither side would make a concession, and after four 
nerve-racking days and nights the board gave up in despair.3 


V. The White House Conferences 


By this time the country was thoroughly aroused to the pos- 
sibilities of a great strike. Telegrams were pouring into Wash- 
ington asking President Wilson to intervene in case the federal 
board failed. This he did on August 9, telegraphing both 
sides to come to Washington to confer with him.‘ 

At the first meeting with the employees the President pro- 
posed that the whole controversy be turned over to a board of 
arbitrators. The men refused, saying that they would never 
arbitrate the contingent proposition submitted by the railroads. 


1 August Conference, pp. 589-590. 

2 [bid., pp. 590-591. 

3 New York Times, August 13, 1916, p. I. 
* Jbid., August 14, 1916, p. 2. 
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At a succeeding conference President Wilson submitted an- 
other plan of settlement. His own statement of it follows: * 


I have recommended the concession of the eight-hour day, that is, 
the substitution of an eight-hour day for the present ten-hour day in 
all the existing practices and agreements. I made this recommenda- 
tion because I believed the concession right. The eight-hour day now 
undoubtedly has the sanction of the judgment of society in its favor 
and should be adopted as a basis for wages even where the actual work 
to be done cannot be completed within eight hours. 

Concerning the adjustments which should be made in justice to the 
railroads and their stockholders in the payments and privileges to 
which their men are now entitled (if such adjustments are necessary), 
there is a wide divergence of opinion. ‘The railroads which have al- 
ready adopted the eight-hour day do not seem to be at any serious 
disadvantage in respect to their cost of operation as compared with 
the railroads that have retained the ten-hour day, and calculations as 
to the cost of the change must, if made now, be made without regard 
to any possible administrative economies or readjustments. Only ex- 
perience can make it certain that rearrangements would be fair and 
equitable either on behalf of the men or on behalf of the railroads. 
That experience would be a definite guide to the Interstate Commerce 
Commission, for example, in determining whether, as a consequence of 
the change, it would be necessary and right to authorize an increase of 
rates for the handling and carriage of freight (for passenger service is 
not affected). 

I therefore proposed that the demand for extra pay for overtime 
made by the men and the contingent proposals of the railroad authori- 
ties be postponed until facts shall have taken the place of calculation 
and forecast with regard to the effects of a change to the eight-hour 
day ; that, in the meantime, while experience was developing the facts, 
I should seek and, if need be, obtain authority from the Congress to 
appoint a small body of impartial men to observe and thoroughly ac- 
quaint themselves with the results with a view to reporting to Congress 
at the earliest possible time the facts disclosed by their inquiries, but 
without recommendation of any kind; and that it should then be en- 
tirely open to either or both parties to the present controversy to give 
notice of the termination of the present agreements with a view to 
instituting inquiry into suggested readjustments of pay or practice. 


1 Mimeograph copy of the President’s statement, furnished by his secretary. 
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This seems to me a thoroughly practical and entirely fair programme, 
and I think that the public has the right to expect its acceptance. 


One can see that the President’s proposal was in the nature 
of a compromise. The men were to gain the eight-hour day, 
but not their claim for time and a half pay for overtime. 
The investigation of the operation of the law by a congressional 
committee held out possibilities of securing co-ordination be- 
tween wage and rate increases—a point for which the railroads 
had long been contending. 

The union leaders were favorable to this means of settlement, 
and promised to present the matter to their general chairmen 
for ratification on the following day. The President then called 
in the railway managers for their opinion. They objected to 
the plan and accused the Chief Executive of acting after listening 
to one side only, which they claimed placed the railroads in 
a very unfair light. Many newspapers supported the managers 
and trained their guns on President Wilson, charging him with 
cowardice and playing politics. Publicity agents of the cor- 
porations used every means at their disposal to bring pressure 
to bear upon the White House to substitute some other plan. 

President Wilson, however, showed no intention of receding. 
Failing to convince the National Committee, he telegraphed 
leading railway presidents. In reply to an appeal from Colo- 
nel George Pope, president of the National Association of 
Manufacturers, asking that the principle of arbitration be upheld, 
he replied that while he. approved the principle, there was no 
machinery fer compelling its acceptance. The feasible thing, 
he added, was to inaugurate an eight-hour day, ‘“ toward which 
the whole economic movement of the times seems to point,” 
and the “ immediate creation of an agency for determining all 
the arbitrable elements in this case in the light, not of predic- 
tions or forecasts, but of established and ascertained facts.” ' 

The railroad presidents proved as obdurate as had their 
national committee. The capital was filled with rumors of 
congressional action, even government ownership, whereupon 


the executives asked for further time to consider the matter. 


1 New York Times, August 21, p. I. 
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In the meanwhile a new source of worry arose. The 640 
chairmen had acceded to the plan largely through the influence 
of their leaders, but as day after day dragged by without a sim- 
ilar acceptance by their employers, the rank and file of the 
group grew very restless.‘ Evidence was procured which 
showed that the managers were utilizing the delay to bring still 
greater pressure to bear upon President Wilson, and the men 
became insistent that their leaders take definite action at once. 

On August 26, twelve days after the first White House con- 
ference, the railways offered a counter-proposal to President 
Wilson. They suggested: 


1. That the Interstate Commerce Commission authorize the railroads 
to keep two sets of maintenance books, one on the basis of the exist- 
ing rate of pay, and one on the basis of an eight-hour day. 

2. That the President name a board of arbitration to consider the 
issues between the railroads and the brotherhoods. 

3. That the difference between what the two sets of maintenance 
books showed be subject to draft of the arbitrators, who were to have 
authority to pay therefrom any wage increase they might grant. 


The brotherhoods promptly rejected the proposal, thus caus- 
ing talk of an immediate strike. On Monday, August 29, the 
labor leaders admitted that they had already called for a cessa- 
tion of work on the following Monday, Labor Day, September 
4.2”. The news nearly caused a panic. Every piece of govern- 
mental machinery designed to forestall such a crisis had sig- 
nally failed, and Congress itself was on the verge of adjourn- 
ment. Transportation companies at once put embargoes on 
future shipments, and a cloud of uncertainty enveloped all 
trafic movements. President Wilson, convinced that further 
attempts at mediation were useless, took the matter to Congress 
on the following day. His plan involved six features: 3 


1. The enlargement of the Interstate Commerce Commission. 
2. The creation of an eight-hour day in train service. 


1 New York Times, August 22, p. I. * Jbid,, August 29, p. I. 


5 Address of the President of the United States. Delivered at a Joint Session of 
the Two Houses of Congress, August 29, 1916. Washington, pp. 3-8. 














418 POLITICAL SCIENCE QUARTERLY [Vot. XXXII 





3. The appointment of a small committee to investigate the opera- 
tion of the new law and report to Congress. 

4. The recognition of the power of the Interstate Commerce Com- 
mission to grant higher freight rates to offset the added expense due 
to the eight-hour day. 

5. The compulsory investigation of all future disputes between the 
railroads and their employees. 

6. The granting of power to the president to take over the roads 
and draft train crews into service in case of military necessity. 


A hasty caucus in the House by majority leader Kitchin 
showed the futility of attempting to put through all the meas- 
ures before Congress adjourned, and serious work soon centered 
about the creation of a legal eight-hour day and a commission 
to investigate its effects. 

Within sixty hours after the President had read his message 
the House had drawn up, considered and passed an act embody- 
ing these features. To prevent unnecessary delay the Senate 
accepted the House bill, and after a day filled with oratory, 
passed it. The measure could not be signed at once, as the 
President was at Shadow Lawn receiving notification of his re- 
nomination, but, acting upon the assumption that there would 
be no difficulty from that quarter, the brotherhood leaders 
late Saturday ordered the strike off. President Wilson returned 
to Washington the next day long enough to sign the bill. 

The act, commonly known as the Adamson Law, provided 
that beginning January I, 1917, eight hours should constitute a 
day’s work in train service, the men to be paid the same wage 
for eight hours that they had received under their old sched- 
ules, a majority of which were on the ten-hour basis. Work in 
excess of the legal day was to be paid pro rata. A commission 
was created to watch the workings of the shorter day and re- 
port to Congress within ten months after the law went into 
effect. The measure followed along the lines first suggested 
by President Wilson. 

Endless discussion ensued concerning the wisdom of this 
legislation. Many periodicals condemned both the President 
and Congress, loudly maintaining that the national Executive 
and our legislative body had been openly clubbed into submis- 
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sion by the trainmen. At the other extreme were the labor 
unions, wildly exultant. The American Federation of Labor, 
which but recently had criticized the brotherhoods for their ex- 
clusiveness, now unstintingly praised them, and there was talk 
of an understanding between the two. Between these extremes 
stood the public, heaving a sigh of relief that a strike had been 
averted, yet inclined to resent the method employed—like a 
man who, jumping to dodge an automobile, is profoundly 
grateful to escape, yet angered at being obliged to hurry. 

Circumstances soon forced the new law into politics. The 
presidential campaign was at hand, and as yet no definite, clear- 
cut issue had presented itself to either party. The Democrats 
could obviously utilize the act to illustrate their friendliness 
toward organized labor. Republicans, however, realized that 
many persons considered the law rank class legislation, and 
that prominent financial contributors would be glad to see it 
roundly abused. 

President Wilson in the opening speech of his campaign 
declared that public interest justified the passage of a measure 
which would prevent a nation-wide strike, and from time to 
time throughout the campaign he referred to the beneficent 
features of the law, with the added promise of recommending 
further protective legislation in case of railway disputes as soon 
as Congress convened. 

Mr. Hughes, the Republican candidate for president, could 
see only evil in the Adamson Law. He declared that Congress 
had passed it under duress and that at no time had the rights 
of the public been adequately considered. He caused uneasi- 
ness by giving his opinion, as a lawyer, that the act was uncon- 
stitutional. 


VI. Aftermath of the Adamson Law 
The electoral vote was still in doubt when affairs relating to the 
eight-hour situation took anew turn. On November 8 the rail- 
ways began to file suits in various federal courts throughout the 
country contesting the validity of the Adamson Law." Attorneys 


1 Information Quarterly, vol. ii, no. 4, January, 1917, p. 638. 
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on both sides agreed to co-operate in getting a test case tried as 
soon as possible. The one selected was the injunction petition 
instituted by the receivers of the Missouri, Oklahoma and Gulf 
Railroad asking that the operation of the law be withheld until 
its legality had been definitely determined. The government on 
November 21 asked for an immediate hearing upon this case, 
and, in the event that the court should sustain the injunction, 
it requested that the judge direct the railroad to co-operate with 
the government in securing an immediate hearing before the 
Supreme Court of the United States." 

On the following day Judge Hook, who was sitting in the 
case, declared the injunction sustained, as in his judgment the 
law was illegal. He did not hand down an opinion, but merely 
a restraining order, and took occasion to emphasize that his 
decision was not founded upon mature deliberation, but was 
given hurriedly in order to expedite a Supreme Court hearing. 

Both sides found it impossible to hasten matters as rapidly 
as they had hoped, so that January was nearly half over before 
the final hearing took place before the highest tribunal. The 
arguments pro and contra centered around the questions: Did 
Congress have power to limit hours of service of railway em- 
ployees? Did the Adamson Law regulate wages? And if so, 
did Congress possess wage-fixing powers? The government 
based its plea largely upon the authority of Congress as upheld 
by the federal court in the case of the Baltimore and Ohio Rail- 
road v. the Interstate Commerce Commission, wherein the val- 
idity of the so-called sixteen-hour law, passed by Congress, 
was sustained. Federal attorneys insisted that the Adamson 
Law was not wage regulation, but even if it were, the power of 
the national legislative body was sufficient to cover such a con- 
tingency. The railways claimed that the act was fundamentally 
a wage law—something which went beyond the scope of Con- 
gress; that it took property without due process of law; and 
that it abridged the freedom of contract, both of which last acts 
were contrary to provisions of the federal constitution.3 


1 Information Quarterly, loc. cit. 2 Tbid., p. 640. 
3Jbid., p. 640. 
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While the wheels of justice were grinding away on the meas- 
ure, the eight-hour question developed new phases. The 
Switchmen’s Union of America, following the lead of the “ Big 
Four” brotherhoods, petitioned its employers for an eight-hour 
day. On August 7, the case was brought under the provisions 
of the Newlands Act and was submitted to arbitration.. A 
federal board began to sit on the case early in November, and 
just before the holidays it reached a decision in which the men 
were granted their demands in regard to hours.’ 

The question was also receiving attention in Congress. 
President Wilson in his message on December 5 dwelt primarily 
upon the need of further railway legislation. After recalling 
the fact that in the closing days of its former session Congress 
had enacted only two of his six proposals, he urged strongly 
the immediate passage of a law increasing the size and facili- 
ties of the Interstate Commerce Commission, and another act 
providing for compulsory investigation before a strike or lock- 
out could be declared. On January 6, Representative Adam- 
son, chairman of the House Committee on Interstate and 
Foreign Commerce, submitted a bill providing for supple- 
mentary legislation according to the President’s wishes. On Jan- 
uary 17, 19 and 23, the committee held extended hearings.‘ 
The brotherhoods, backed by the American Federation of 
Labor, strongly opposed the adoption of compulsory investiga- 
tion and arbitration. The Senate and House found it difficult 
to agree on definite proposals, and gradually foreign relations 
pushed the whole matter into the background, so that Con- 
gress adjourned on March 4 without new legislation. 

During these developments the brotherhoods were proceed- 
ing upon the assumption that the Adamson Law was valid. 
Late in September they requested the National Conference 
Committee to join with them to discuss the interpretation of 


'See Copy of Award, published as form no. 53, New York, December 28, 1916. 


? The victory for the switchmen was not complete, as they were denied certain im- 
portant requests. For full statement see Award mentioned above. 


3 Congressional Record, vol. liv, no, 2, December 5, 1916, pp. 16-17. 


*64th Congress, Second Session, hearings on H. R. no. 10730, before House 
Committee on Interstate and Foreign Commerce, Jan. 17, 19 and 23, 1917. 
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the act.‘ Such a conference was held in November, but little 
was accomplished. The railroads declared that the Adamson 
Law eliminated the old method of payment by the mile, substi- 
tuting in its place payment on the basis of eight hours’ work. 
The unions insisted that 100 miles still constituted a day’s work, 
the only change being that after January 1 the distance should 
be run within eight hours instead of ten. The managers 
brought the meeting to an abrupt close by announcing their 
intention of contesting the law in the courts. 

On December 26 the railroads served notice upon their em- 
ployees that since the constitutionality of the act was still in 
doubt, the provisions of the law would be ignored until a final 
decision was handed down.? The roads, however, said that they 
would keep book account of the amount to be paid the men in 
case the law was held valid. 

The 640 general chairmen met in Chicago early in January 
to consider the situation. After thorough discussion they de- 
cided to wait a reasonable time for the decision of the Supreme 
Court, and after adopting a resolution opposing compulsory in- 
vestigation and arbitration, they adjourned. On the following 
day the brotherhood chiefs issued a statement in which they 
expressed their belief that the probability of a general strike to 
force the acceptance of an eight-hour day was very remote.5 

Two months dragged by, and the decision of the court was 
not forthcoming. Gradually the murmurings of the men at 
the delay changed to vigorous protests. Early in March rumors 
were in circulation that the Supreme Court might soon adjourn 
until fall without handing down an opinion. This stirred the 
men to final action The chairmen were hastily summoned to 
meet at designated ers throughout the country, and a secret 
order was sent out telling the men to prepare for a strike.°® 


1 Joint Statement by Union Leaders, known as form no. 49, Dec. 6, 1916. 
2 Information Quarterly, vol. ii, no. 4, January, 1917, p. 640. 

5 Joint Statement by Union Leaders, known as form no. 52, Dec. 28, 1916. 
* Railway Conductor, vol, xxxiv, no. 2, February, 1917, pp. 133-34. 

5 Tbid. 

6 Joint Order by Union Leaders issued on March 10, 1917. 
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The public got its first intimation regarding this new turn of 
affairs on March 12, but little credence was given to the stories 
until two days later, when the union leaders publicly announced 
that their men would quit work on the following Saturday, 
March 17. Suddenly the public awoke to face a national crisis 
in transportation. 

Congress had again adjourned without passing protective leg- 
islation of any kind, and President Wilson was even more help- 
less than he had been in the preceding summer, because at that 
time he was able to call upon the national legislative body. 
The country was nervous and excited at the prospect of war 
with Germany. In fact, the very imminence of war, said the 
brotherhood leaders, was the reason for striking at this time, 
for the prospect of establishing an eight-hour day after hostili- 
ties were once declared would be very remote. The leaders 
attempted to fortify their position by promising that in case 
war was declared the strike would be terminated at once. 

The unions planned a progressive walkout beginning Satur- 
day evening in strategically located freight centers; by the 
following Wednesday, if the roads had not come to terms, the 
entire country was to be tied up. 

For two days the country shivered with apprehension. 
Gradually all eyes turned toward the President, for everyone 
knew that whether or not he had authority to prevent the strike, 
he would make every effort to do so. He discussed the ques- 
tion at the cabinet meeting on Friday, and a few hours later 
sent messages to both sides urging a re-opening of the issues. 
A committee of mediation, consisting of members from the 
Committee of the Council of National Defense, left Washington 
for New York to offer their services. 

Conferences were held continuously throughout Friday night 
and all day Saturday, but little headway was made until late in 
the afternoon, when the unions announced their willingness to 
delay the strike forty-eight hours. Telephones and telegraphs 
were instantly utilized to notify the men so as to prevent any 
interruption of service. Meetings continued throughout most 
of the night and all day Sunday. Sunday night shortly after 
twelve o’clock the operators announced their willingness to con- 
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cede the eight-hour day. In their formal letter to the media- 
tors, the managers expressed the reasons for capitulation as 
follows: ' 


In the national crisis precipitated by events of which we heard this 
afternoon, the national conference committee of railroads join with you 
in the conviction that neither at home nor abroad should there be fear 
or hope that the efficient operation of the railroads of the country will 
be hampered or impaired. 

Therefore, you are authorized to assure the nation there will be no 
strike, and as a basis for such assurance we hereby authorize the com- 
mittee of the Council of National Defense to grant to the employees 
who are about to strike whatever adjustment your committee deems 
necessary to guarantee the uninterrupted and efficient operation of the 
railroads as an indispensable arm of national defense.’ 


The next morning the United States Supreme Court affirmed 
the legality of the Adamson Law by a vote of 5 to 4.3 Chief 
Justice White in delivering the majority opinion stated that the 
measure was both an hours-of-service act and wage regulation, 
and that Congress had ample power to provide for both these 
features. To say that the national legislative body had no 
authority to enforce a settlement when the railroads and men 
refuse to adjust their differences, said the Chief Justice, would 
be to hold that private rights had destroyed public rights. He 
explained that Congress had ample power to compel arbitration 
in cases which threatened to interrupt national traffic. 

While the decision itself was robbed of its immediate impor- 
tance by the previous surrender of the roads, yet there is no 
doubt that the verdict opens a new epoch in congressional labor 
legislation and paves the way for still further enactments. 


! Morning Oregonian (Portland, Gre.), March 19, 1917, p. I. 

2 The mediators awarded the men the same concessions they were to receive under 
the Adamson Law. See Joint Settlement award by the Committee of the Council of 
National Defense, March 19, 1917. 

3 Opinion of Supreme Court of the United States in the case of Francis M. Wilson, 
United States Attorney for the Western District of Missouri, Appellant, v. Alexander 
New and Henry C. Ferris, as Receivers of the Missouri, Oklahoma & Gulf Railway 
Company, March 19, 1917. Reprinted by the Chamber of Commerce of the United 
States, 1917. 

* Ibid. 
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There is one phase of the eight-hour question that is as 
yet incomplete. That is the work of the commission appointed 
by the President to investigate the effects of the new law.’ 
This commission has been greatly hampered in its activities by 
the court litigation referred to above, and it was not until after 
the Supreme Court had given its final ruling that anything like 
a definite mode of procedure could be devised. Even yet 
plans are more or less tentative, but some idea of the great 
amount of work which the body has before it, is seen in an 
outline furnished the writer by E. E. Clark, one of the commis- 
sioners. He said in part: 


We hope to show the amount of wage increase for each road, for each 
occupation and for each class of service; the percentage relation of 
these increases to the total payroll in each class and for the road as a 
whole, and also the percentage relation to the total and net operating 
revenues of the carriers, individually and collectively. We hope to 
show, for each of the classes of service and occupations, the average 
number of miles and the average number of hours per run, thus show- 
ing how near to the twelve and a half miles per hour basis the actual 
average speed is in various sections of the country, on divisions of 
varying densities of traffic and on single and double-track divisions. 
We propose an analysis, for each class of service and occupation, of 
the extent of the overtime payments and the arbitrary allowances under 
present methods of operation. 

We plan to show by classified tables of wages, hours and miles run, 
by occupations, how many of the men working exclusively in passen- 
ger, freight or yard service during a given month, earned specified 
monthly wages, and what service, measured in miles and hours, was 
performed per man by those in each of the wage classes. 

We had thought of making a study of the tonnage of trains in rela- 
tion to speed and delays, with the idea of showing the growth of the 
train load as a means of economy in conducting transportation, it be- 
ing strongly urged that this has caused a sacrifice of the shorter work 
day for the employees. We will be able to show the result of an anal- 
ysis of the freight trains reported and the effect of density of traffic 
and loading on the movement of trains, together with some analysis of 
the character and extent of delays to various kinds of freight trains. 


1On October 5, the President announced the appointment to this commission of 
Major-General George W. Goethals, Hon, E. E, Clark and Hon. George Rublee. 
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We plan to trace the growth of wage schedules from their early sim- 
plicity to their present complex form. The method of wage payment 
here considered is probably the most complicated in existence. On 
account of time limitations it will be necessary to confine this study to 
selected roads. 

We hope to show an impartial picture of how engine and train crews 
work, as compared with men in other vocations ; the accident death 
rate as compared with that in other employments ; and the training 
and physical tests required. We do not anticipate showing anything 
new in this connection, but the facts should, we think, be clearly out- 
lined, if possible, in our report. 

We hope to show, for certain divisions or roads, the conditions that 
would have to be met to carry out the theory that the railroads could 
avoid the overtime penalty by speeding up their trains. 


No one can survey the plans of the commission without re- 
alizing the gigantic task which they have assigned to themselves. 
The completion of even a major portion of the work would be 
of inestimable value in judging correctly future controversies 
between the railroads and their employees. The only cause 
for apprehension at present is that neither the funds nor the 
time at the disposal of the commission will enable it to accom- 
plish half that it now proposes. 


VII. Summary 


To look back over the struggle and criticize it fairly is not an 
easy task. There have been so many maneuvers and counter- 
maneuvers, such shiftings of lines of attack and defense, that it 
is difficult to see clearly the issues at stake. The writer is inclined 
to believe that at no time were the employers prepared to with- 
stand an extensive strike. They hoped, through the pressure 
of public opinion, to force the brotherhoods to arbitrate their 
demands and the “ contingent proposition” of the managers. 

The fact that nearly half a million dollars was spent in “ edu- 
cating the public” is indicative of the importance placed upon 
this mode of procedure. The failure of the operators may be 
laid to two chief causes: First, a considerable portion of the 
American public believes in an eight-hour day, and while many 
heartily disapproved of the use of the strike to bring such a 
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change about, yet they were pleased to see the new day estab- 
lished. Second, the roads made a fatal mistake in refusing to 
submit a definite counter-proposition to the men at the begin- 
ning of the June Conference. The skilfully worded “ contingent 
proposition” sounded well to the ears of the public, and might 
conceivably have made a favorable impression upon the neutral 
members of a board of arbitration, if untutored in railroad 
technique; but the brotherhood leaders saw therein limitless 
opportunities for manipulation. The writer believes that the 
managers’ insistence upon it, more than anything else, antago- 
nized the men and determined them to fight to a finish. 

Although the final settlement was a compromise of their 
original demands, the men greeted it as a glorious victory." 
This was not without reason. Never before in the history of 
industrial warfare have 400,000 employees received an eight- 
hour day without a reduction of wages, the loss of an hour of 
work, or the expenditure of a cent of strike money. The train- 
men’s success stands as the high-water mark in achievements 
by American trade unions. The methods used were those 
common to labor organizations in our present stage of indus- 
trialism, being neither better nor worse than those employed 
by the vast army of labor, union and non-union. The expla- 
nation of the results which the men secured is found not only 
in the native strength of the brotherhoods, but in a fact fre- 
quently referred to by President Garretson, namely, that in order 
to be successful, a concerted movement by a body of laborers 
must take place at the ‘ psychological moment.” The broth- 
erhood leaders showed genuine skill in selecting their time for 
action. Business was good. Railroad revenues were the high- 
est in years. Skilled labor was scarce. The cost of living 
was steadily increasing, and finally, American public opinion 
was distracted by foreign affairs. Not in the last half-century, 
in all probability, has there been a time more auspicious than 
that chosen by the unions for the railroad men to try conclu- 
sions with their employers. 


1The greatest drawback is that the unions have doubtless arrayed against them a 
large portion of the public press. 
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From the standpoint of the public, the controversy has been 
full of excitement. Twice our transportation facilities were 
brought to the verge of paralysis. Such machinery as existed 
for handling industrial disputes proved wholly inadequate. The 
President, Congress and the Supreme Court were forced to work 
at white heat to prevent a great catastrophe. For such a con- 
dition of affairs the chief blame must ultimately rest upon the 
public itself, for it has signally failed to safeguard its own in- 
terests, and as long as it continues this neglect, it must expect 
to play the rdle of the innocent bystander. According to the 
Supreme Court, Congress has ample power to provide the 
necessary protection, and it is the duty of the citizen to see 
that this is done. 


EDWIN CLYDE ROBBINS. 
UNIVERSITY OF OREGON, 

















BRITISH IMPERIAL PREFERENCE AND SIR 
ROBERT PEEL 


HE chief obstacle in the past to the establishment of a 
system of commercial preference throughout the British 
Empire has been the resolute adherence of Great 
Britain to free trade. But the experiences of war have power- 
fully stimulated the sentiment in England in favor of greater 
imperial unity, and of commercial preference as a means of at- 
taining it. It now seems likely that the land of Cobden and 
Gladstone will abandon free trade and set up a protective tariff 
that will give preference to the products of her empire.’ This 
prospect suggested the following inquiry into the old prefer- 
ential system in the British Empire, and the circumstances of 
its decline. 
I 


Sir Robert Peel never fully accepted the views of his free- 
trade contemporaries on imperial questions. Though he came 
to be deeply influenced by the economic doctrines of the Man- 
chester School, he was not prepared to carry them out literally 
at the expense of the integrity of the British Empire. He 
was never a “ Little Englander ” in the sense in which the term 
may be applied to Cobden or Bright. Nevertheless some of 
his commercial measures did strike directly at the foundations 
of the British imperial system, and in the ranks of those who 
supported him in the great battle of the corn laws were not a 
few who actually looked forward to the dissolution of the em- 
pire as one of the beneficent results of free trade. It is the 
purpose of this article to show how commercial preference in 
the British Empire was undermined during his ministry. The 
story of its fall will not here be carried to its end, since it was 


‘The principle of imperial preference was endorsed by a British Committee on 
Commercial and Industrial Policy in a report made in February 1917, and by the 
Imperial War Conference a few weeks later. It should be remarked, however, 
that preferential treatment may be accorded by other means than tariff discrimina- 
tions; see Beer, The English Speaking Peoples, chap. vii, and p. 306. 
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*) 


reserved for Peel’s successors to complete the work which he 
began. 

Preference in trade between the various parts of the empire 
was an integral element of the old British imperial system. 
That system was reciprocal in its operation upon colony and 
mother country, for under it each enjoyed privileges and sus- 
tained burdens. The restrictions which England placed upon 
the commerce and industry of her colonies in the seventeenth 
and eighteenth centuries were justifiable according to the doc- 
trines of mercantilism then prevalent, and were less oppressive 
to colonial interests, on the whole, than those imposed by 
other European states upon their dependencies. To some ex- 
tent, certainly, these restrictions were compensated for by the 
obligation which the mother country assumed of defending the 
colonies in time of war, and by the privileges which she ex- 
tended to various colonial interests... The statesmen of the old 
empire rested their case ultimately upon national power; their 
system was consciously contrived and administered to secure 
that end. Their ideal was the creation of an imperial state 
that should be economically self-sufficing, commercially inde- 
pendent of the rest of the world.?, They thought in terms of 
nationalism and of an international rivalry that was certain to ex- 
plode from time to time in international war. The cosmopolit- 
anism and pacifism of the Manchester School would have seemed 
to them utopian. They held national defense to be more im- 
portant than individual prosperity, and, in the classic phrase of 
Francis Bacon, they subordinated “ consideration of plenty ” to 
“consideration of power.” To attain their ideals they were 
prepared to impose economic burdens upon the mother 
country as well as upon the colonies. Their conception of a 
self-sufficient empire happened to be associated with the pol- 
itical ascendency of England over the colonies, but it would 
have been equally compatible with the organization of the em- 
pire as a federation of self-governing communities. Their 


1 Beer, Old Colonial System, part i, vol. i, chap. ii. 
? Osgood, American Colonies in the Seventeenth Century, vol. iii, pp. 193-195. 


8 The same ideal is entertained today by many British imperialists who have no de- 
sire to subordinate the dominions to Great Britain. 
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purposes, though never fully realized, did not cease to be cher- 
ished in England until the whole mercantile system lay in ruins, 
shattered by the assaults of the commercial and industrial mid- 
dle class, pursuing a self-interest which they insisted was “ en- 
lightened,” and armed with the weapons of reason forged by 
the economists of the /azssez-faire school. 

It has sometimes been stated or implied that the old colonial 
system “fell” in consequence of the American Revolution.’ 
It cannot be denied that the loss of the thirteen colonies con- 
vinced some Englishmen that the colonial relationship could not 
be permanent; and a number of advanced thinkers, fortified 
by the fact of successful revolt, ventured to repeat and elaborate 
upon Adam Smith’s doctrine of the “ uselessness” of colonies.? 
But it is easy to exaggerate the immediate influence of their 
utterances. The “discovery” that the colonies they had fought 
to keep were after all not worth having may have softened the 
sting of defeat in the breasts of a few British statesmen as they 
surveyed the dissevered fragments of their old empire, but it 
did not lead to any abrupt change in imperial policy The 
traditions of expansion and imperialism, moreover, were stimu- 
lated by the Napoleonic War and the colonial acquisitions of 
Great Britain which resulted from it. The old system was 
gradually modified and relaxed after the Revolution, but it was 
not as a whole abandoned until the triumph of free trade.‘ 
“The Colonial System,” said Cobden in 1842, “ with all its 
dazzling appeals to the passions of the people, can never be got 
tid of except by the indirect process of free trade, which will 
gradually and imperceptibly loosen the bonds which unite our 
colonies to us by a mistaken notion of self-interest.” 5 


II 


There were two sides of intra-imperial preference. There 
was discrimination in favor of colonial as against foreign pro- 


' Z. g., Hertz, Old Colonial System, pp. 199, 203, 209-210. 

* Jbid., chap. x, passim. 

’ Shortt, Imperial Preferential Trade, p. 24. 

* Earl Grey, Colonial Policy of Lord John Russell’s Administration, vol. i, pp. 6-7. 
® Morley, Life of Cobden, vol. i, p. 230. 
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ducts in the mother country; and there was discrimination in 
favor of British, including British colonial, products as against 
foreign products in the colonies. The principle that imports 
from the colonies should receive more favorable treatment in 
England than those coming from foreign countries goes back 
to the beginnings of English colonization.’ In 1660 a tariff 
known as the ‘Old Subsidy” gave marked preference to cer- 
tain colonial products, the so-called ‘enumerated articles,” 
whose exportation from the colonies was by the law restricted 
to England, the preference being intended as a partial com- 
pensation for the restriction? It was so effective that the 
favored colonial commodities secured a virtual monopoly of 
the English market.3 Preference was subsequently extended 
widely to other colonial products than those which were 
‘enumerated.’ In 1840 there were more than eighty articles 
in the British tariff schedules upon which differential duties 
were levied in favor of the produce of the colonies. These 
duties, of course, had the effect of raising the prices in England 
of the commodities upon which they were imposed.5 

Peel’s tariff of 1842 reduced the duties upon many foreign im- 
ports, and it has generally been spoken of as a free-trade measure. 
Yet it not only retained but extended the principle of colonial 
preference.® Inarguing against that feature of it, Lord Howick, 
a free-trade Whig, asserted that the Government proposed to 
carry preference ‘‘to an extent never yet contemplated.”’ It 
was agreed by most of those who took part in the debates on 
this tariff that the preferential system was essential to the pre- 


1 Beer, Origins of the British Colonial System, chap. iv. 

* 32 Car. II, c. iv. 

3 Beer, Old Colonial System, part i, vol. i, pp. 128-138. 

* Parliamentary Papers, Reports from Committees, 1840, vol. ii, no. 2, pp. 196- 
197. 

5 For much testimony to this effect, see Parliamentary Papers, Reports from Com- 
mittees, 1840, vol. ii, no.2, passim. The writer of a pamphlet entitled ‘‘ The Pre- 
ference Interests’? (London, 1841) estimated that the differential duties on sugar, 
coffee and timber alone amounted to a tax of £5,000,000 annually upon British 
consumers, 

® Holland, Fall of Protection, p. 104. 

7 Hansard, third series, vol. 63, p. 513. 
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servation of the empire. In opposing a resolution against its 
extension Peel gave expression to this view. He asked: 


What is the principle for which the noble Lord contends? The prin- 
ciple is this: that you shall treat your colonies without discrimination, 
as foreign countries in this respect . . . If that principle be correct 
there is an end of your colonial system. . . . If you sanction this pro- 
position, then you ought also to say, let the colonies assert their own 
independence, and provide for their own maintenance.’ 


Preference was upheld by a vote of 281 to 108.2 The tariff of 
1842 embraced some 825 items, and upon no fewer than 375 
of them differential duties were levied in favor of the col- 
onies3 Thus it isclear that at the beginning of Peel’s min- 
istry the principle of colonial preference was still unshaken in 
Great Britain.‘ 

Turn now to the other side of the preferential system. From 
the outset of the colonial movement in the seventeenth century 
colonies were viewed as markets for the manufactures of the 
mother country.s Their consumption of the products of foreign 
countries was restricted by laws that confined their trade to 
English shipping, and prohibited their importation of conti- 
nental European commodities unless laden in England. These 
laws did not, however, prevent free importation into English 
colonies of the produce of foreign colonies, so long as it was 
carried in English or English colonial ships. During the eight- 
eenth century Parliament occasionally gave preference to British 


1 Hansard, third series, vol. 63, p. 546. 


* Jbid., pp. 541-542, 549. 

35 & 6 Vict.,c. 47. In 1840 a select parliamentary committee on import duties 
had recommended revision of the whole system of differential duties and reduction 
of colonial preference. Their recommendation was not observed in framing the 
tariff of 1842. 

*A member of the House of Commons who supported preference said of the act 
of 1842, ‘* I approve of all the principles upon which this tariff has been framed: 
Prohibition repealed, moderate duties substituted, the differential principle extended, 
and the degrees of protection revised and modified.” Hansard, third series, vol. 63, 
Pp. 1305. 

5 Beer, Origins of the British Colonial System, pp. 72-73. 
® 12 Car. II, c. 18 and 15 Car. II, c. 7. 
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colonial products in the markets of other British colonies by 
imposing differential duties upon competing foreign com- 
modities. For example, in the interest of the British West India 
sugar planters it laid high protective duties in the North Amer- 
ican colonies upon sugar, molasses and rum produced in 
the foreign West Indies. To enforce such legislation, however, 
was always difficult and often impossible.’ 

It was not until foreign shipping was admitted to trade with 
the colonies that Parliament began systematically to regulate 
their commerce by means of colonial tariffs. An act passed in 
1822 permitted certain commodities to be imported into British 
American colonies from foreign countries or colonies in America 
in ships belonging to the country in which they were produced 
as well as in British ships, and laid duties payable in the ports 
of the colonies upon specified articles when so imported.?_ These 
duties, it should be remarked, were imposed not for the pur- 
pose of revenue, but for the regulation of trade. They involved 
no departure, therefore, from the principle laid down in the 
“Declaration Act” of 1778, in which Parliament had disavowed 
the intention for the future of raising a revenue in the American 
colonies.3 

The act of 1822 conceded to vessels of the United States a 
privilege not granted to the shipping of any European country. 
Huskisson, who became a member of the British ministry in 
1823, was in favor of extending it to foreign vessels in general, 
and legislation enacted in 1825 embodied his policy. Hence- 
forth foreign ships were permitted to import the products of 
the countries to which they belonged into British colonies and 
to export thence the produce of those colonies to any foreign 


16 Geo. II, c. 13; 4 Geo. III, c. 15; 6 Geo. III, c. 52; Beer, Commercial Policy 
of England toward the American Colonies, chap. vi. 

23 Geo. IV, c. 44. 

3 This act (18 Geo. III, c. 12), passed in pursuance of Lord North’s policy of con- 
ciliation with the revolted colonies, was a virtual pledge that Parliament would not 
again impose any tax upon the American colonies, except for the regulation of trade. 
It was clearly intended to bind future parliaments in this respect, but as Prof. Dicey 
has shown, no parliament can legally bind its successors; Introduction to the Study 
of the Law of the Constitution, chap. i. However, the pledge of 1778 has not, in 
fact, been violated. 
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country, provided the country to which the ship belonged 
granted reciprocal privileges to British shipping.’ In the same 
year a “ possessions act” was passed by Parliament to regulate 
the trade of the colonies. It contained a “ table of prohibitions 
and restrictions,” in which articles were enumerated whose im- 
portation into the colonies was forbidden or restricted, and a 
“table of duties” in which were specified duties levied upon 
foreign goods. Articles not enumerated were charged with 
duties of fifteen per cent, while a few imports were expressly 
exempted from taxation.?, A subsequent “ possessions act”’ of 
1833 laid duties upon spirits manufactured in the United King- 
dom or in any British colony in America or the West Indies, 
when imported into Canada or Newfoundland.3 

In 1842 important changes were made in the colonial cus- 
toms. Gladstone, president of the Board of Trade in Peel’s 
ministry, in explaining the alterations proposed by the Govern- 
ment, informed the House of Commons that the parliamentary 
duties then levied upon goods imported into the British col- 
onies in America could not be justified “ either with regard to 
the interests of the revenues of the colonies themselves, or with 
regard to the principles laid down by Parliament with respect to 
its colonial legislation.” He pointed out that in the Asiatic 
dependencies of the Crown the protective duties in favor of 
British manufactures were low, while in the American colonies 
they were so high as to be often prohibitory. Speaking for 
the Government, he proposed to abolish all existing parliament- 
ary duties levied upon British goods imported into the colonies, 
chief of which were those on spirits, not because it was un- 
desirable to tax spirits, but on the ground that such taxes 
were unnecessary, and scarcely compatible with the principle 
of the Declaration Act of 1778. As the law then stood 
taxes were laid, moreover, upon many foreign products im- 
ported into the colonies which did not compete with those 


6 Geo. IV, c. 105. 


?6 Geo. IV, c. 114. All duties collected in the colonies under this act were to 
be paid into the colonial treasuries in accordance with the principle of the act of 
1778. 

* 3&4 Gul. IV, c. 59. 
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of the mother country, and which could not, therefore, be 
called taxes for the regulation of trade. Gladstone proposed 
to select those articles which it seemed desirable to tax for 
the regulation of trade, and to permit the free importation of 
all others.’ 

The “possessions act” of 1842 substituted new duties for 
those previously in force in the colonies and added to the list 
of exemptions. Upon foreign imports not specifically enumer- 
ated or exempted, it lowered the rate of duty to four per cent. 
Colonial legislatures were permitted to lay duties for revenue 
up to five per cent upon British products, and upon such foreign 
goods as were not taxed by the imperial parliament. The act 
provided, however, that if any colony imposed a higher duty 
upon a British product than was charged upon the foreign pro- 
duct, the imperial duty upon the latter should be increased by the 
amount of the difference.?. The act of 1842 thus made import- 
ant alterations in the colonial customs, but it retained the prin- 
ciple of imperial preference? It is clear, therefore, that at the 
beginning of Peel’s ministry the preferential system was intact 
in the colonies as well as in the mother country. 


III 


The budget of 1844 involved no such conspicuous alterations 
in taxation as its more famous predecessor of 1842. It is, how- 
ever, of significance in the subject with which this article deals, 
for it shows a willingness on the part of the minister who had 
come to power as a protectionist, to relax the preferential sys- 
tem. In the financial statement of 1844 the chancellor of the 
exchequer proposed to remove entirely the duty on foreign 
wool.t Despite warnings from the protectionist benches that 
Peel and his colleague were taking a dangerous step in the di- 


1 Hansard, third series, vol. 60, pp. 150-156. 

25 & 6 Vict., c. 49. 

5 A subsequent ‘‘ possessions act”? was passed in 1845, but it made no material 
changes in the rates of duty (8 & g Vict., c. 93). 


4 The tariff of 1842 had laid duties of 1d. per pound on foreign wool worth Is. or 
more, and 46d. on foreign wool of less value; it admitted colonial wool duty-free. 
The customs act of 1844 (7 & 8 Vict., c. 16) repealed the duties on foreign wool. 
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rection of free trade, the abolition of the tax encountered no 
formidable resistance in Parliament. Many British wool growers 
accepted the Government’s assurance that it would not prove 
injurious to them.*’ The interests of the Australian wool 
growers, however, were not wholly overlooked in Parliament. 
Mr. Miles, one of the leading protectionists in the House of 
Commons, called attention to the extraordinary increase in 
recent years in the growth of Australian wool and its importa- 
tion into the United Kingdom. The quantity brought in had 
increased from 2,493,337 pounds in 1831 to 17,483,783 in 
1843—and this, said Mr. Miles, under the slight degree of pro- 
tection afforded by the low duty on foreign wool. The remis- 
sion which the Government proposed was small in amount, he 
admitted, ‘‘ but it showed which way the wind blew.”? In the 
House of Lords, the Duke of Richmond, one of England’s 
greatest landlords and flock-masters, predicted serious injury to 
Australian as well as to British wool, if the Government carried 
their proposal. Gladstone admitted that the abolition of the 
duty might have “a depreciating effect on the price of Austral- 
ian wool.” But, while conceding the claims of distant colonies 
to consideration in the British customs, he held that in this 
case ‘‘ they were trivial as compared with the great value of the 
change to the manufacturers of wool.”3 The fact is that the 
abolition of this duty, like the repeal of the corn laws two years 
later, was a measure in the interest of British manufacturers and 
consumers which disregarded immediate colonial interests. It 
did not, however, have the depressing effect upon Australian 
wool that had been predicted. John Bright asserted in the 
House of Commons in 1845 that it was ‘‘ unanimously allowed ”’ 
that the repeal of the duty had injured neither British nor Aus- 
tralian wool growers, and his statement was not challenged. 
The preference previously enjoyed by colonial coffee, while 
not abolished, was materially reduced in 1844. Under the tariff 


’ Hansard, third series, vol. 74, pp. 1286, 1288. 

? Ibid., pp. 1288-1290. 3 Jbid., p. 1286. 

* Ibid., vol. 80, p. 321. The gross importation of wool into the United Kingdom 
from the British possessions increased from 21,132,352 pounds in 1843 to 37,333,104 
pounds in 1847; Parl. Papers, sess. 1905, cd. 2394, pp. 106-107. 
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of 1842 it paid 4d. a pound upon importation into the United 
Kingdom as against 8d. paid by foreign coffee. The Govern- 
ment now proposed to reduce the latter tax to 6d., leaving a 
differential duty of only 2d. in favor of the colonial product. A 
free-trade member of the House of Commons, Mr. Ewart, moved 
to equalize the foreign and colonial duties at 4d., frankly avow- 
ing that he was aiming a blow at the entire preferential system. 
“He was the enemy of such duties, for they were unsound in 
principle, and he was satisfied they could not long continue.” 
He even denied that in the long run preference was of benefit 
to the colonial coffee planter. It created a temporary prosperity 
for him, it was true, but it rested upon an insecure foundation 
that must eventually give way.t| He found a special reason for 
advocating cheap coffee in the pleasing expectation he had formed 
that it would reduce the consumption of spirits, and promote 
sobriety among the working classes. The chancellor of the ex- 
chequer defended the Government’s proposal on the ground 
that it would benefit the British consumer and at the same time 
preserve to the colonial coffee grower a fair degree of protec- 
tion.?, Under the operation of the act of 1844, however, the 
quantity of colonial coffee consumed in the United Kingdom 
was not diminished, nor was the amount of foreign coffee 
materially increased.3 

Substantial modifications were made in 1844 and 1845 in the 
preference enjoyed by sugar, the most important colonial pro- 
duct.* Until 1844 foreign sugar had been virtually excluded 
from the British market by prohibitive duties. Prior to the 
emancipation of the slaves throughout the empire, which took 
place in 1834, the West India colonies had been able to do 


1 Hansard, third series, vol. 74, pp. 1271, 1273-1274. 

3 Jbid., pp. 1279-1280. 

3 Parl. Papers, sess. 1846, vol. 44, no. I, p. 2; tbid., sess. 1847, vol. 59, no. 
I, p. 2. For the years 1843 to 1847, inclusive, the gross importation of colonial 
coffee, expressed in pounds, was 18,277,335; 24,099,613; 23,235,102; 24,286,464; 
34,301,316. For the same years the gross importation of foreign coffee was 20,665,- 
1343; 22,423,575; 27,142,813; 27,527,187; 21,052,728; Parl. Papers, sess. 1905, Cd. 
2394, pp. 106-107. 

*The sugar duties were not included in the general tariff acts. They were levied 
annually by separate acts. 
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more than supply the British demand. But the effect of eman- 
cipation was to reduce the production of sugar in the islands, 
and, in order to insure an adequate supply for British consump- 
tion, Parliament presently lowered the duties on British East 
Indian sugar, with the result that large quantities of it were 
brought into the British market.’ 

Anticipating an increased demand for sugar in the United 
Kingdom, Peel concluded that a larger supply ought to be made 
available for home consumption. He was, however, unwilling 
to permit the importation of foreign sugar cultivated by slave 
labor, or to leave the British West India planters, who had suf- 
fered severely in consequence of emancipation, without a fair 
degree of protection. He proposed accordingly to retain the 
duty of 24s. on British colonial sugar, and the prohibitive tax of 
63s. on foreign slave-grown sugar, but to lower the duty on for- 
eign sugar the produce of free labor from 63s. to 34s. He ex- 
pected that by virtue of this reduction considerable quantities of 
free-labor sugar would be imported from Java, Manila and China, 
whereas the slave-grown sugar of Brazil and Cuba would still 
be excluded. The chancellor of the exchequer, who was in 
charge of the bill, did not deny that its effect would be to check 
a rise in the price of sugar in England, but he warned the 
sugar interests that in the long run the worst evil that could 
befall them would be a marked advance in the cost of their 
staple to the English consumer. From the language he used 
the West India planters were justified in assuming that the 
amount of protection which the Government proposed to leave 
them would be permanent, or at least that it would not speedily 
be still further reduced.” 

The proposed alterations in the sugar duties were opposed in 
the House of Commons for different reasons by free-trade 
Liberals and protectionist Conservatives. The Liberal leader, 
Lord John Russell, was in favor of admitting all foreign sugar, 
whether the produce of free or of slave labor, at 34s., and ob- 


16 & 7 Gul. IV, c. 26. This act equalized the duties on sugar grown in the East 
and the West Indies at 24s. per cwt. 


* Hansard, third series, vol. 75, pp. 161, 167. 
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jected to a differential duty based upon what he called a new 
principle, the principle of morality in international trade... Mr. 
Ewart, opposed to differential duties on general principles, de- 
sired to see the distinction between colonial and foreign sugar 
entirely done away with. Mr. Miles, speaking as a staunch 
protectionist and in behalf of the colonial sugar interests, in- 
sisted that the reduced degree of protection contemplated by the 
Government was insufficient. When the House went into com- 
mittee on the sugar-duty bill the opposition that developed was 
strong enough to defeat the provision by a vote of 241 to 221. 
Peel, however, refused to accept amendment, and by what 
amounted to a threat of resignation he compelled the House to 
reverse its vote and pass the bill.” 

Further changes were made in the sugar duties in 1845. 
The tax on colonial sugar was reduced from 24s. to 14s. and 
that on foreign free-labor sugar from 34s. to 23s., while the 
prohibitive tax of 63s. was retained on foreign slave-grown 
sugar.3 A resolution to abolish the colonial preference by 
equalizing the duties on foreign and colonial sugar was sup- 
ported by some of the free traders, but was decisively beaten 
by a vote of 217 to 84. The acts of 1844 and 1845 did not 
greatly increase the consumption of foreign free-labor sugar, 
and the colonial product still retained a virtual monopoly of the 
British market.‘ 


IV 


The preferential system received its first severe shock at the 
hands of Peel in his commercial legislation of 1846, especially 
in the alterations then made in the corn laws and the timber 
duties.’ In the case of the corn laws colonial preference had 


1 Hansard, third series, vol. 75, p. 170. 

#7 & 8 Vict.,c. 28. The duties referred to above were those levied upon unre- 
fined brown sugar, described as ‘* muscovado or clayed.’’ 

38 & 9 Vict., c. 5. 

‘Parl. Papers, sess. 1846, vol. 44, no. 1; zdid., sess. 1847, vol. 59, no. 1; 7id., 
sess. 1905, Cd. 2394, pp. 126-127. 


« 
5It is, of course, impossible within the compass of this article to explain the precise 
effects upon the preferential system of all the numerous changes in the British customs 
made during Peel’s ministry. 
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never been of primary importance. Their main purpose had 
long been the protection of British agriculture from external 
competition. When Peel took office in 1841, this policy was 
still adhered to. The importation of grain was then regulated 
by an act passed in 1828, whereby the duties on foreign cereals 
were arranged on a sliding scale, varying inversely with their 
prices in the British market. In the case of foreign wheat the 
act imposed a duty of Is. per quarter when the price stood at 
73s. or above, a duty which rose as the price fell, reaching 25s. 
8d. when it was between 61s. and 62s.; for every shilling 
or fraction thereof by which the price fell below 61s. the duty 
was increased by one shilling... The average duty on foreign 
wheat for the ten years ending in 1841 was 30s. 8d., high 
enough virtually to exclude it from the British market. ? 

Though the act of 1828 was a Tory measure, the Whigs per- 
mitted it to stand unaltered during their tenure of office from 
1830 to 1841. Its principal beneficiaries were the landlords, 
and the Whig party, as has been truthfully said, was a landlord 
party only one degree less than the Tory. The conviction was 
rapidly gaining ground, however, especially among the middle 
and lower classes, that the social misery then prevalent, the 
“ condition-of-England-question,” as Carlyle called it, was in 
large measure attributable to the corn laws; and the propaganda 
of the Anti-Corn Law League kept the question of reform con- 
stantly in the public mind. 

Peel’s corn law of 1842 revised the grain duties downward, 
but preserved the protective principle and the sliding scale.3 
Under it the duty on foreign wheat rose from Is. to 19s. as the 
price fell from 73s. to 51s., and remained constant at 20s. for 
all prices below 51s. For the year 1843 the average price of 
wheat was 50s. Id., so that the average duty was 20s. Under 
the act of 1828 it would have been 36s. 8d. 

The legislation that has been described gave preference to 
colonial grain. Under the act of 1828 colonial wheat paid 5s. 

19 Geo. IV, c. 60. The sliding scale was applied also to the duties on foreign 
barley, oats, rye and other grain. 

* Spencer Walpole, Life of Lord John Russell, vol. i, p. 368. 
35 & 6 Vict., c. 14. 
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when the price was below 67s., and was admitted at a nominal 
duty of 6d. when it rose above that figure. For the ten-year 
period ending in 1840 the average duty on colonial wheat was 
only 5s. Despite this seemingly great preference, however, 
very little of it was actually imported, and British agriculture 
enjoyed a substantial monopoly of the home market. How little 
the preference really benefited the Canadian farmer is shown in 
a petition adopted by the assembly of Upper Canada in 1840: 


Your Majesty’s faithful Commons are aware that the products of these 
colonies are admitted into the ports of the mother country at a duty of 
5s. per quarter, when wheat is below an average of 67s. per quarter, 
but from the expense of transportation from the interior to the sea, 
and thence to the United Kingdom, experience proves that they derive 
very little advantage from this protection.’ 


Under the corn law of 1842 colonial wheat was admitted at 
uniform duties of Is. for prices at or above 58s., and 5s. for 
prices below 55s., while for intermediate prices duties were ar- 
ranged on a sliding scale. For the year 1843, therefore, the 
average duty on colonial wheat was 5§s., as against 20s. paid by 
the foreign product. 

In that year, however, an extraordinary preference was granted 
to Canadian wheat and flour. Since 1831 wheat grown in the 
United States had been admitted into Canada duty-free. Con- 
siderable quantities of it had been imported into the province 
and there manufactured into flour, which was exported to the 
United Kingdom, where it was admitted at the preferential duty 
payable on colonial flour.? British agricultural interests ob- 
jected, not unnaturally, to this indirect importation of foreign 
wheat in the form of colonial flour, and the “ possessions bill” 
of 1842, as originally introduced, placed a duty of three shil- 
lings on foreign wheat entering Canada. But in Canada the 
opposition to this provision was so strong that it was dropped 
from the bill. Then, by virtue of an agreement reached by the 


? Canada and Its Provinces, ed. by Shortt, vol. v, p. 190. 

? Raw materials brought into the colonies and manufactured there were treated in 
the British customs as colonial products; Hansard, third series, vol. 67, pp. 1319- 
1320. 
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imperial and Canadian governments, the parliament of Canada 
levied a duty of three shillings on foreign wheat entering the 
province,’ and the imperial parliament admitted Canadian wheat 
into the United Kingdom at a fixed duty of one shilling, irre- 
spective of price, and wheat flour at the duty payable upon the 
quantity of wheat used in its manufacture.2, This Canada corn 
law, as it was called, was opposed by a number of agrarian 
protectionists among Peel’s followers, whose fear of Canadian 
competition was by no means allayed when the Prime Minister 
assured them that what was intended as a boon to the agriculture 
of Canada would not prove injurious to that of England. It 
was also opposed by some Whig free traders who objected to 
building up new protected interests in the colonies. Lord 
Howick spoke for this group when he said: 


When the act [the corn law of 1842] should be swept away and gath- 
ered into that lumber of old, absurd, repealed measures, what would 
be the condition of the Canadian merchant who, by the measure the 
House was called upon to sanction, had been induced to invest his 
capital in extensive mills for grinding corn, and in making arrange- 
ments for forwarding flour to this country? In his opinion the Canadian 
would have a very good claim upon the Government of this country for 
compensation.* 


Lord Howick’s party forgot the principle of compensation to 
colonial interests when they swept away the preferential system ! 

The law of 1843 had precisely the result predicted. It stim- 
ulated milling and transportation in Canada. From October 
1843, when it took effect, to January 1846, 1,462,260 hundred- 
weight of wheat flour manufactured in Canada were imported 
into the United Kingdom, more than was admitted from foreign 
countries and the other British colonies combined from 1842 to 
the same date. There is no doubt that political considerations 
had much to do with this favor granted to Canada, for in view 
of recent disturbances there the British government was anx- 
ious to conciliate public opinion in the colony. The capital 


1 Provincial Statutes of Canada, 6 Vict., c. 31. 26 & 7 Vict., c. 29. 
* Hansard, third series, vol. 69, pp. 630-631. 
* Parl. Papers, sess, 1846, vol. 44, no. 130, p. 9. 
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invested under the encouragement given by this act in construct- 
ing mills and improving transport facilities suffered severely 
when presently Canadian flour lost its protection in England.' 
The farmers of Australia, whose only important products 
were grain and wool, saw no reason why their wheat should not 
be admitted to the English market on the same terms as that of 
Canada. Petitions were received from legislatures and gov- 
ernors in Australia asking that the tax on Australian grain be 
lowered. On May 8, 1845, Mr. Hutt introduced a resolution 
in the House of Commons for equalizing the duties on Austral- 
ian and Canadian grain and flour. He called attention to the 
excellent quality of Australian wheat, and asserted that the 
great distance of the Australian colonies would not prevent 
their exporting considerable quantities of grain to England if 
the duty were reduced. He told the House that Australia 
viewed the 5s. tax on its wheat as unjust and indefensible, and 
warned the Government that it was unwise to arouse a sense of 


injustice in distant colonies. Said he: 


Up to last year Australian wool had a protection in the British market of 
1d. per pound as against foreign wool. You took that protection off last 
year, in accordance with the principle of sound policy and scientific 
legislation. ‘The Australians lost their monopoly. They never com- 
plained of it. But they do complain, loudly and indignantly complain, 
that whatever turn you take they are always sacrificed to your policy. 
You remove the duty from European wool, and tell the Australian farmer 
that the proceeding is required by the principles of free trade ; and 
then you insist on charging a duty of twenty per cent upon his corn, and 
justify your conduct on the principle of protection and monopoly. What 
are the people of our Colonies to think of the justice and consistency of 
the British Government? . . . The right Hon. Baronet may probably 
observe, by and by, a ‘‘ cloud” rising in the southern horizon. Do not 
complain if it be so. You have taught the people of Australia how to 
ensure attention to their demands ; you may some day reap the harvest 
of your act.’ 


1 Canada and Its Provinces, of.ci¢., vol. v, pp. 196-197; Allin and Jones, An- 
nexation, Preferential Trade and Reciprocity, pp. 12-13; Earl Grey, Colonial Policy 
of Lord John Russell’s Administration, vol. i, pp. 220-221. 


? Hansard, third series, vol. 80, pp. 295, 340. 
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Notwithstanding the evident justice of the Australian demand, 
the motion was negatived by a vote of 147 to 93." 

On January 27, 1846, Peel began the great battle for the 
repeal of the corn laws. He proposed to admit all foreign grain 
at the nominal duty of Is. per quarter after February 1, 1849, 
until which date temporary duties were to be arranged on a new 
sliding scale. Colonial grain was to be admitted at once at the 
one-shilling duty.2 His plan, therefore, contemplated the 
abolition of the colonial preference in grain at the end of three 
years.3 

The preferential feature of the corn Jaws, as has been said, 
had been merely incidental ; the taxes on grain had not been de- 
signed, like the sugar duties, primarily to protect colonial inter- 
ests. It is not strange, therefore, that in the debates on Peel’s 
measure comparatively little was said about the colonies or the 
preferential system. A few members, however, chiefly among 
the opponents of the bill, did dwell upon its imperial aspects. 

The argument that free trade would destroy the colonial sys- 
tem and lead to the dissolution of the empire was presented 
most effectively by Lord Stanley. He had held the office of 
colonial secretary in Peel’s ministry, but had resigned because 
he could not agree with his chief on the repeal of the corn laws. 
“Destroy this principle of protection,” he said, “and I tell you 
in this place that you destroy the whole basis upon which your 
colonial system rests.”* Dissentient peers protested that the 
corn bill would tend to “sap the foundations of that colonial 


! Hansard, third series, vol. 80, pp. 340-342. 


2 Ibid., vol. 83, pp. 262-263. The degree of protection which Peel proposed 
to leave against foreign grain during the interval from 1846 to 1849 was much less 
than that afforded by the corn law of 1842. On foreign wheat the duty was to 
vary from gs. to 4s. as prices rose from 48s. to 53s.; it was to remain fixed at 4s. for 
all prices above 53s., and at 10s. for all prices below 48s. 


’For the years 1846 to 1849, inclusive, the annual gross importation of colonial 
wheat, expressed in quarters, was as follows: 888,114; 100,780; 32,560; 25,401. 
From foreign countries for the same years it was: 1,343,777; 2,555,073; 2,548,398; 
3,819,977. The repeal of the corn laws led to no abrupt fall in the price of wheat 
in England. For the ten years ending in 1850 the average price was less than that 
for the preceding decade by only 3s. 8d., while for the next decennial period it rose 
by 1s. 4d.; Holland, Fall of Protection, pp. 361-362. 


* Hansard, third series, vol. 86, p. 1165. 
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system, to which, commercially and politically this country owes 
much of its present greatness.” ? 

It was suggested that if the experiment of free trade was to 
be made, it should have been first tried with the colonies, by 
extending to all of them the principle of the Canada corn law, 
and preserving colonial preference. Sir Howard Douglas, form- 
erly a colonial governor, and one of the members of Parliament 
most conversant with colonial questions, enlarged upon the 
advantages of complete free trade between the United Kingdom 
and the colonies, with protection against foreign countries. He 
would have been glad to see the commercial organization of 
the empire take the form of an imperial Zollverein.? 

It was asserted with much force by opponents of the bill that 


it broke faith with Canada, that it would severely injure that - 


colony, and very likely drive it to annexation with the United 
States. ‘‘ You are going to break the promises held out to 
Canada,” said Lord Stanley, referring to the act of 1843; “I 
will say nothing of the shock you will give to the loyalty of the 
people . . . You are doing your utmost to irritate them by the 
breach of your engagement . . . political independence may 
follow closely upon commercial independence.” 3 In the debate 
on the third reading in the House of Commons, Lord George 
Bentinck, the leader of the protectionist Conservatives, referred 
to disquieting news from Canada, and urged that further action 
on the bill be postponed till full information respecting condi- 
tions there had been received. The legislative assembly of the 
province, it was known, had gone on record as opposed to the 
commercial policy of the British Government.‘ 

Peel did not propose to alter the preference enjoyed by 
British goods in the colonies, but it was not difficult to show 
that justice required that this should be done. To quote Lord 
Stanley again: 


1 Hansard, third series, vol. 87, p. 963. The anti-imperial character of the legisla- 
tion of 1846 was dwelt upon by the writer of a contemporary pamphlet, ‘‘ Our Free 
Trade Policy Examined ’’ (London, 1846). He predicted the loss of Canada and 
the West Indies as a consequence of free trade. 

? Hansard, third series, vol. 83, p. 850. 


3 Jbid., vol. 86, pp. 1167-1168, * Ibid., pp. 553-567. 
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I presume that if you deprive the Colonies of all the protection they 
now enjoy, you intend to repeal that Act of Parliament which compels 
the Colonies to impose a differential duty in favour of your produce. 
I can conceive no grosser injustice than your refusal todo that. . . 
Protection is mutual—free trade must be mutual also.’ 


As a matter of fact, soon after Peel’s resignation an act was 
passed by Parliament empowering the queen by order in coun- 
cil to assent to acts of colonial legislatures to abolish the differ- 
ential duties in the colonies in favor of Great Britain.” 

The members of Parliament who supported Peel touched but 
lightly upon the imperial aspects of his bill. No doubt those 
of them who privately hailed it as the first step toward the disin- 
tegration of the empire, believed it expedient not to make public 
their opinions or hopes. Others, however, undertook to refute 
the contention that it was based upon anti-imperial principles. 
The prime minister himself tried to show that it did not involve 
the abandonment of preference and would not lead to the loss 
of the colonies. He insisted that discriminating duties would 
still be left in favor of many articles of colonial production. 
‘Your colonial relations,” he said, “ are perfectly compatible 
with the just and cautious application of a liberal policy in the 
commercial intercourse between the mother country and its 
dependencies.” 3 Lord John Russell remarked that differential 
duties did not create the only tie between colony and mother 
country, and said there was no reason to anticipate the dissolu- 
tion of the empire.* Earl Grey, formerly Viscount Howick, 
went so far as to assert that free trade would actually strengthen 
the imperial tie. His conception of empire, however, was radi- 
cally different from that associated with the old colonial system. 
What he looked forward to was a co-operative alliance between 
self-governing colonies and the mother country.‘ 


1 Hansard, third series, vol. 86, p. 1170. 29 & 10 Vict., c. 94. 

* Hansard, third series, vol. 83, pp. 1036-1037. 

* Jbid., vol. 86, p. 685. 

* Jbid., pp. 1307-1309. Earl Grey’s argument anticipated the contention of 
certain contemporary free-trade imperialists in England who insist that free trade 
is essential to the preservation of the empire; Cunningham, Wisdom of the 
Wise, lecture ii. 
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The corn bill became law on June 26, 1846, and the pref- 
erence to colonial grain was thereby put in process of speedy 
extinction." On the same day a tariff bill received the royal 
assent.? The latter affected the preferential system principally 
with respect to timber. Great Britain had long been depend- 
ent upon foreign countries, especially those of the Baltic, for 
most of its supply of lumber. During the Napoleonic War the 
duties upon foreign wood had been greatly increased, and in 
1813 it paid 65s. per load (50 cubic feet). In 1821 the duty 
on foreign timber was reduced to 55s., and 10s. were levied 
upon the colonial product.3 In 1841 the Whig Government 
proposed to reduce the colonial preference by lowering the 
foreign, and raising the colonial duty, but it did not survive to 
carry its measure. In his financial statement of 1842, Peel 
proposed to reduce duties on foreign timber for the benefit of 
British consumers, but insisted that it must ‘be done in such 
a way as not to injure the lumber industry of the British North 
American colonies.t He proposed, accordingly, to reduce the 
foreign duty from 55s. to 25s. and at the same time virtually to 
abolish the tax oncolonial wood. Despite the opposition of the 
Canadian timber interests he persisted in his policy, expressing 
the conviction that they could continue to compete successfully 
in the British market with Baltic timber.’ The tariff of 1842 
lowered the duty on foreign timber immediately to 30s., and 
after 1843 to 25s., while on colonial timber it retained a mere 
nominal tax of 1Is.° Thus 24s. became the amount of the dif- 
ferential duty in favor of the colonial product. 

The tariff of 1846 materially reduced this preference, pro- 
viding for the reduction of the tax on foreign timber to I5s. 
after 1847. The Canadian timber interests at once took alarm, 
and their case was pleaded, though unsuccessfully, in Parlia- 
ment. One member of Parliament said that if this measure 
was to be carried, Canada might as well be presented to the 


19 & 10 Vict., c. 22. 29 & 10 Vict., c. 23. 

’ The duty referred to was that imposed upon undressed timber. Laths, battens, 
deals etc. were subject to special duties. 
* Hansard, third series, vol. 61, p. 459. 5 Jbid., p. 1113. 
65 & 6 Vict., c. 47, table a, class v. 
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United States. ‘It would appear,” he added, “that Ministers 
were actuated almost by hostile feelings towards our colonies.” * 
Lord George Bentinck warned the House not to tamper with 
the attachment of that colony to the mother country.? Several 
protectionists, pointing out the importance of the North Amer- 
ican timber trade to British shipping, predicted serious injury 
to the latter by the Government’s measure. 

The gloomy forebodings of men like Lord Stanley and Lord 
George Bentinck were by no means fantastic. The press of 
Canada teemed with protests against the repeal of the corn 
laws and the reduction of the timber duties; local boards of 
trade remonstrated; threats of separation from the empire and 
annexation to the United States were freely and openly made. 
Lord Elgin, who arrived in Canada at this crisis as governor- 
general, wrote that among the commercial classes in the colony 
the conviction was almost universal that they had better be an- 
nexed to the United States. In his opinion, however, the 
proper solution of the Canadian problem was not a restoration 
of the old system, but a further development of free trade by 
the repeal of the navigation laws and the extension of commer- 
cial intercourse with the United States. But even free traders 
admitted that the commercial legislation which has been de- 
scribed entailed grievous wrong upon Canada. 


When Peel left office in 1846 Great Britain still gave prefer- 
ence to many colonial products. Nevertheless the commercial 
principles upon which he had acted were ultimately fatal to the 
whole system of protection, of which preference was a part. 
One after another the remaining protective duties were removed, 
until presently the victory of free trade was complete. Its 
triumph did not, it is true, lead to the results that some of Peel’s 
supporters had hoped for, and most of his opponents had 
feared. It did not destroy the British Empire. What it did 
destroy was the old British imperial system. 


ROBERT LIVINGSTON SCHUYLER. 
COLUMBIA UNIVERSITY. 


1 Hansard, third series, vol. 84, p. 1290. * [bid., pp. 1313-1327. 
$ Allin and Jones, Annexation, Preferential Trade and Reciprocity, chap. i. 
* Letters and Journals of James, Eighth Earl of Elgin, p. 60. 
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THE CHALLENGE OF MID-EUROPE’ 


hegemony in the evolving German Empire, slammed the door 
of the Zollverein in the face of Austria, thinkers in the 
Fatherland have debated the possibility of some sort of economic 
union with the Hapsburg dominions. To the south of the Austrian 
boundary, too, the plan of a customs union has found both advocates 
and opponents. ‘The relative backwardness of Austrian manufactures 
by comparison with German has prevented a too enthusiastic approval 
at Vienna, and Hungarian particularism has always been in evidence 
at Budapest. None the less the question has been one of something 
more than academic interest in all three of the great states concerned. 
During the years when Bismarck for political reasons was excluding 
Austria, an alternative economic policy presented itself in the develop- 
ment of closer German trade relations with the countries to the west, 
and during the sixties the Zollverein negotiated with those countries a 
series of treaties modeled on the Cobden treaty between England and 
France, and in some degree necessitated by that instrument. During 
the years since 1870 there has been a similar alternative to the Austro- 
Hungarian economic alliance—the development of Germany’s oversea 
trade ; and the Kaiser’s celebrated phrase, ‘‘Our future lies upon the 
water,’’ together with Germany’s naval policy of the past twenty years, 
indicates the triumph of Hamburg and Bremen over the forces of 
Austrian alliance. But the continental idea, too, has had its victories ; 
the economic conquest of Turkey, and the Bagdad railway scheme as 
well, mark distinct steps in working out a policy not contingent on the 
control of the seas. Customs union with the Austro-Hungarian Empire 
became in this view part of an imperialist scheme of world politics whose 
economic foundation included among other things the great natural 
resources of Asia Minor, the corn lands of Hungary, and the factories 
and applied science of Germany. Both ideas have had their advocates, 
and the economic and military implications of each have been consid- 
ered with some care by German writers. 
The war abruptly decided the question for the time being, but re- 
opened with new vigor the general debate. German ships were driven 


K « since the day Bismarck, pursuing his high aim of Prussian 


Central Europe. By Friedrich Naumann. London, P. S. King and Son, 
Limited, 1916.—xix, 354 pp. 
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from the sea at the first blow, and direct oversea trade, even in neutral 
ships, was strangled by the British ‘* blockade.’’ Meanwhile, the ad- 
hesion of Turkey and the success of German arms in the Balkans made 
the continental idea loom larger and larger. The partnership actually 
in effect between Germany and Austria-Hungary during the past three 
years, moreover, has been not merely a customs union but a life-and- 
death joining of economic resources and a military comradeship that 
has done much to create a consciousness of unity between the peoples 
such as might not have been attained in decades of peaceful develop- 
ment. Can this war situation be utilized to bring about permanent 
unification as the kernel of a new super-state, Mid-Europe? It isa 
political and economic speculation of the highest order and significance 
for the world’s future. Of all the books and pamphlets on the subject, 
‘‘ far and away the most important,” to quote Professor Ashley’s judg- 
ment, is Naumann’s remarkable treatise, written in 1915, while the 
Germans were driving the Russians out of Galicia. If the events of 
the two succeeding years have modified some of the conditions of the 
problem, they have not changed its essence, and the astounding pro- 
posals of the Allies’ Paris economic conference constituted more or 
less of a reply to the ideas set forth in this and similar works. 

The Europe of the future, so runs this German argument, will have 
two endless lines of trenches and barbed wire stretching north and 
south, separating the Central Powers from the rest of Europe, mark- 
ing the possible future lines of fighting. The Central Powers must 
decide whether they want a transverse ditch between themselves, or 
whether they will under all circumstances live in peace with each other. 

In any case, the day of small and middle-sized states is past. In 
consequence of the forces of capitalism, power is centralizing in in- 
dustry and politics alike. London, Petersburg and New York already 
appear clearly as future centers of sovereignty, and possibly a fourth 
focal point will develop in Eastern Asia. ‘The Russian empire, based 
on coercion (the republic in those days was yet to come) ; the British, 
based on adaptability and administrative skill ; and the American, based 
on a non-military voluntary co-operation for business ends—these three 
super-states are continually driven forward by their own weight. They 
continually draw the little neighbor states into economic and political 
vassalage. This is the argument of one who would justify the absorp- 
tion of Belgium and Holland and Denmark, and it finds support in a 
great body of historical fact. But does it not neglect the growth of 
that new sentiment in international affairs that has kept us out of 
Mexico during the painful years of the revolution, that has made of 
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Cuba an independent state, that has given self-government to the 
Boers and made them loyal Britons in a decade, and that has now 
announced to the world Russia’s renunciation of the dream of Con- 
stantinople? There is such a thing as liberalism in the world, and the 
politics that cannot see its operation is only less blind than that which 
cannot see the workings of national greed and ambition. The small 
state may indeed be of the past, yet it is hard to believe that the pas- 
sionate devotion of millions of men to the cause of martyred Belgium 
is either a monumental display of mere hypocrisy and self-deception 
or a fact without significance for the coming time when foreign policies, 
like other government activities, are to be increasingly democratic. 

The argument of the advocates of an imperialistic Realpoitih—they 
are by no means all Germans—on this point is not at all new. It was 
clearly expressed in Germany twenty years ago by Schmoller and others 
in the agitation for a big navy. The world empires are to become 
more and more exclusive economically. Even Great Britain is to adopt 
protection and to shut Germany off from markets and coaling stations 
all over the earth. Germany in consequence must sink to the position 
of a small state, the economic vassal of Britain or Russia, or else she 
must herself enter the first class of world-group powers by union with 
her southern neighbor and any other states that will come in. These 
other states can choose only in which groyp they will serve, for they 
cannot themselves lead. Grant the premises, and the conclusion is 
inevitable. But again only a part of the facts are used. In July 1914 
tariff reform in Great Britain was dead, and trade liberalism in Amer- 
ica had reached the highest point in a half-century. If the fierce 
nationalism of the war had not been aroused, why might not the de- 
velopment of the next fifty years have been one of growing trade free- 
dom in which Germany would have found full economic scope and not 
economic dependence? If the war was deliberately brought about by 
Great Britain, then the iron-ring argument, with its corollary, the in- 
evitable destruction of small states, appears sound. But few persons 
outside Germany, we imagine, accept that hypothesis, and on any other 
theory Germany must blame herself with having created the sentiment 
that threatens to complete for her the economic undoing the war has 
so well begun. 

The thought of 1915 in Germany as to the future, however, was far 
other than this. With judgment and deliberation, so Naumann con- 
ceives, Germany and Austria-Hungary may be united to form the kernel 
of a new super-state comparable in population, in vigor, in economic 
and military power, and in self-determining culture, if not in territory 
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and resources, with the three world empires already in existence. As 
to the component parts of the new group, caution is necessary. It 
must have agrarian territories on its boundaries, an extension of its 
northern and southern seacoasts, and a share in oversea colonial trade 
—but just what states will come in, none can say. Only, the union of 
the leading partners must be quickly consummated, for after another 
generation, the neighboring nations and colonies that are perhaps still 
attainable will be lost. This idea, frankly avowed by Naumann, strikes 
the unsophisticated reader as remarkably like international highway 
robbery ; but perhaps it is easy for the plain man to misunderstand the 
meaning of the writer-statesman. Be that as it may, though the idea 
corresponds closely enough with existing international practice all over 
the world, it fails to take account of imponderables whose weight more 
and more tips the scales as the nations become more truly democratic. 

If political, economic and cultural expansion is frankly avowed as 
the end, so is war as the means, as matter not of choice but of inescap- 
able necessity. It is a world of super-national contest. Hence 
Naumann’s striking sentences : ‘‘ Mid-Europe needs children, children, 
children! This is the presupposition of all prosperity, both military 
and economic” (page 203). ‘‘ Now the urgent, heartfelt, beseech- 
ing cry must resound, mingled with the ringing of the peace bells, 
calling to men and women in town and country: beget children!’’ 
(page 204). The present war has already created a Mid-European 
soul; the statesman’s task is to give that soul a body. In this he 
must again follow the great example of Bismarck, who had no confi- 
dence in any German unity that was indefinite from the military point of 
view. As to the necessity of such military unity, in 1848 ‘* nothing was 
lacking but what we now have in the war, the pressure of foreign events 
and the strength of the army” (page 51). Hence the importance of 
the present opportunity. As for the future, during a long period to 
come the world groups “ will struggle to direct the fates of mankind 
and to secure the product of its labor. Mid-Europe comes forward 
as one such group, and that a small one, vigorous but lean!’’ (page 
179). Here is Realpolitik indeed, a game of universal grab, with 
success to the strongest sword and the longest pocketbook. 

Back of military unity, however, there must be spiritual unity, and 
the necessary historical consciousness growing out of great events must 
be supplied in part at least by the historian, who after collecting his 
facts must ‘‘select those which seem to him to promote or obstruct 
from the standpoint of his ideal of life’’ (page 40). If such action 
appear to anyone a perversion of the true uses of history, let him 
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only remember that it is a practice almost constantly employed by 
historians, but for the most part unconsciously used, and almost never, 
as here, frankly avowed. Combine it with the romantic and idealizing 
tendency so common among Germans, and you create a mystical faith in 
national destiny that is capable of almost any achievement—and alas, 
of almost any infamy as well. 

The practical task of building Mid-Europe requires just two things, 
military union and economic union. All else is superfluous and harm- 
ful. The economic union must be fundamentally German, resting on 
the historically developed German character. Here we encounter one 
of those distinctive racial characteristics such as have been utilized by 
every preacher of the superiority of his own kind from the. time of 
Gobineau down. ‘The Germans, we learn, have an intrinsic impulse 
to organization ; in consequence Germany is already on the way to be- 
become an organized state ; by contrast with the individual and law- 
less capitalism of England she has already developed a second stage of 
disciplined normal capitalism, a mechanism of work based on trained 
and educated workers ; because of this superiority the German is hated 
by the other peoples. It must be admitted that this is a bit hard 
on the rest of us. The conflict of these two types of capitalism, we 
are told, is at bottom the cause of the present conflict, and the Germans 
are being confirmed in their method of work by the progress of the war. 
The German is becoming heart and soul a political-economic citizen, 
a believer in the organism and not free will. 

Now an unbeliever may perhaps be pardoned if instead of credit- 
ing all this to a superior capacity for organization he blames it all on 
a remarkably thorough and efficient militaristic education. Indeed, 
Naumann himself admits that there is some justice in this charge ; be- 
cause, as he says, ‘‘ Prussian military discipline influences us all in 
actual fact.” If Germans generally differ from other people, many of 
us will still persist in believing it due chiefly to differences in educa- 
tion ; and despite the present popularity of German military educa- 
tion in this country, and despite its many merits, some of us will still 
persist in believing it bad education in so far as it has developed an 
‘* organizability ’ that is in essence a prompt uncritical obedience to 
state authority rather than a rational voluntary co-operation for com- 
mon ends. If the German militarist thinker then maintains that our 
ideal is yet inferior to his, we can only reply that for some reason or 
other the peoples of the earth in increasing measure seem to be pre- 
ferring our fumbling, criticizing, incoherently organized, democratic 
way of doing things, and that despite the challenge of war, we are 
content to await the judgment of history. 
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In accomplishing economic union the applied science and economic 
progressiveness of Germany are to be joined with the art and grace of 
Austria in supplying the world with beautiful products through the ports 
of Hamburg and Triest. To accomplish this, it is necessary to speed 
up the economically unprogressive to the labor rhythm of North Ger- 
many. Mid-Europe is to be economically, as in other ways, a glorified 
Germany, but the scheme has room for non-German elements. 

Mid-Europe must be economically independent. The war has shown 
the necessity and the means. The British ‘ blockade,’’ based on mere 
abstract economics, a consideration of statistics, failed to take true ac- 
count of existing stocks of food and materials, and of the powers of 
substitution and invention. ‘The Central Powers, in the hard school 
of necessity, have been learning the lessons of a storage system and a 
system of adaptability with a view to independence. 

The transformation wrought by the war is startling. In an economic 
prison amid a world of enemies Germany has learned that she must 
regulate production from the standpoint of political necessity. State 
socialism has made gigantic strides, and Germany has developed an 
economic dictatorship of government offices advised and supported by 
those most nearly affected. The Germans glided into this national 
economic business as if it had always been their natural habit, and the 
state became at once the purpose and the director of the production 
process. Even before the war all classes were working for the govern- 
ment two months out of every year, and the enormously increased 
burdens of the war can be met only by state industrial monopoly, or 
taxation of syndicates, which is the same thing. State syndicates com- 
bined with guarantees for workpeople—such is the necessary program, 
and if the war should bring about some such industrial organization in 
Germany, its economic results there would be scarcely less striking 
than its political incidents in Russia. One need not be a Germano- 
phobe in order to view with profound concern the possible results of 
such an organization of a world state, politically self-conscious, and 
“asking only to be secure in the military sense for a further period of 
the world’s history,’’ as Naumann says. What then? Apparently a 
new war, on the basis of a super-state organized to the end of state 
aggrandizement. Small wonder that blundering democracies, which 
regard individual life as the real end of social organization, look on 
such a proposed organization with terror, and regard it as making their 
painful experimentation impossible. If this indeed be the true Ger- 
man objective, then does the shuddering reaction of the world outside 
Mid-Europe become comprehensible and rational enough. 
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To return to the task of exposition, production by syndicates will be 
combined with a system of state storage of necessary food and materials, 
in order to make future wars of starvation impossible. State storage, 
of course, involves state buying and selling, because in most cases it is 
impossible simply to maintain an undisturbed stock of material. Thus 
there will come a further and hitherto untried form of state socialism. 
Storage obligations will be laid on the syndicates, and the state itself 
will look after the storage and sale of non-syndicate products, notably 
fodder and foodstuffs. ‘The Kanitz proposal as a feature of a storage 
system is likely to come to enactment almost automatically. 

Syndicates, storage and customs are the three outstanding features 
of the economic life of Mid-Europe. Some sort of customs union is 
essential. ‘Though mere preferential treatment is much easier to in- 
troduce, an actual customs partnership is the thing to be desired, for 
even with intermediate customs between the two countries, it will mean 
irrevocable economic union. Owing to the weakness of many Austrian 
manufacturers, entire free trade is for the present impossible, but a 
customs partnership, combined with a proper policy of freight rates, 
will maintain those producers, and at the same time offer the necessary 
conditions of economic assimilation. As regards both Austria and 
Hungary, the negotiations will be delicate and difficult, and in order 
to attain success they must reach out beyond a mere mutual barter of 
advantages and disadvantages to a joint regulation of foreign markets. 
It must be confessed that Naumann’s scheme here goes somewhat halt- 
ingly, for foreign markets do not comport with economic independence. 
Nations cannot sell without buying, and even a Mid-Europe that ex- 
tended from the Baltic to Bagdad would find itself economically inter- 
dependent with foreign states, just as did the Germany of 1914, though 
it might be in differing degree. It is a fair question whether commer- 
cial progress has not made economic independence impossible even for 
world empires, except at a sacrifice almost prohibitive. Naumann 
would doubtless reply that he wants to maintain only the measure of 
economic independence necessary to guarantee immunity from success- 
ful attack, and that such independence is not incompatible with an 
extended foreign trade. But trade, as the war has shown, plays strange 
tricks with defense in these days. 

Whether or not the ends to be sought are wholly consistent in logic, 
the arrangement to be immediately worked out will be somewhat as fol- 
lows. Within the union there will be : first, a series of storage treaties ; 
and second, a system of syndicate treaties, whereby the syndicates will 
apportion both domestic and foreign markets among their members. 
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The syndicate organizations will thus be at the service of the joint eco- 
nomic area. The intermediate customs between the two countries will 
be paid to the cartel, which in turn will pay the state. The customs 
duties will be whatever is necessary at the joint frontier, plus inter- 
mediate customs between the two counties when their industries are of 
unequal strength ; but these intermediate duties will disappear as the 
syndicate system extends. 

Constitutionally, Mid-Europe will be a confederation of states. With 
affairs of church, school, language, suffrage and forms of government 
it will not meddle. As for nationality, the Pan-Germans cannot have 
their way, for Mid-Europe must have a more friendly way of regarding 
nationalist minorities. Realpolitik here recedes into the background ; 
for what is, gets in the way of what is desired, instead of coinciding 
with it. Though Mid-Europe will have a German nucleus and will 
voluntarily use the German language, it must display toleration and 
flexibility regarding the associated languages. ‘This comfortably as- 
sumed German hegemony, with its easy toleration of the junior partners, 
is quite in accord with the ordinary assumptions of every successful and 
ambitious people. Yet Naumann admits that the modern Germans 
are bad Germanizers, and that the Austrians understand nationality 
better than they. But even so, Austria is burst asunder psychologic- 
ally by the birth of the national spirit, and only the impossibility of 
small nationalities maintaining themselves by military force holds it 
together. And so we come back to the starting-point, and discover 
the military state coercing the nationalities. There is no doubt in the 
mind of this sturdy thinker as to the ultimate sanction of the modern 
great state and the coming world empire, or as to the pitiable weakness 
of the little peoples that have only a common soul. The lesson of 
Belgium is not lost, and yet—is it all learned? Germany’s rulers 
throughout the war have made, as it seems to most persons outside 
Germany, a series of colossal blunders, based on a failure to appreciate 
the importance of the intangible spiritual considerations by comparison 
with the tangible military ones. Such neglect departs no less truly from 
reality than does that idealism which shuts its eyes to force. The 
world’s future, we have reasonable ground for believing, is not to be a 
place merely where the law of the knotted club is supreme. 

But one step more remains in the program of immediate Mid-Euro- 
pean construction. The necessary economic and military unification 
of Mid-Europe is to be worked out in the first instance by a series of 
treaties, some of which can be carried out by the states separately, 
while others will require joint commissions. The latter bodies will 
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furnish the nucleus of the evolving Mid-European government. The 
economic commissions will deal with such things as customs, storage, 
administration of war debts, syndicate control, and maritime regula- 
tions. The common military arrangements will be worked out along 
lines already familiar in the two empires. The necessary unified foreign 
policy must come through a growing stability in joint work between 
the two foreign offices already existing. And so Naumann ends his 
book with these words: ‘* Mid-Europe is the fruit of war. We have 
sat together in the war’s economic prison, we have fought together, we 
are determined to live together ’’ (page 287). 

This intellectual fashioning of Mid-Europe amid the fierce heat of 
the world conflict is a truly extraordinary performance. In one as- 
pect it is but the apotheosis of force ; in another, a mere acknowledg- 
ment of existing facts. That it is immoral, to say no worse, if judged 
by conventional standards, there is no doubt—and yet who are we to 
cast the first stone? The expansion of our military power, the steady 
growth of our economic and political control in the Caribbean, the 
persistence and now the intensification among us of the idea of self- 
contained economic independence, and our unhesitating assumption 
of the right to rule the western hemisphere—do they not indicate 
that, so far as the American empire is concerned, at least, the state- 
ment of facts and tendencies is correct? Or does our smug conscious- 
ness of the righteousness of our purpose make the facts any less facts? 
And if the facts are as stated for the great empires, on what ground 
shall we deny to the citizens of another state, smaller but no less 
virile, the right to strive through the Great War to realize a like destiny 
for their own land? - Can we altogether blame them if they look with 
pity indeed but without compunction on the little nations that stand 
in their way? We have drawn the sword in behalf of democracy, as 
most of us believe ; but democracy as a mere political form means little. 
If our war is to be free from hypocrisy we must needs attain a concep- 
tion of the democratic state such as has scarcely dawned yet on most 
minds. We must give definiteness and body to that ideal; unterrified 
we must work it out bit by bit in the evolving processes of everyday life. 
Only thus shall we prevent our entrance into the war from becoming a 
mere illustration of Naumann’s thesis; only thus, whether our hand 
holds the sword or the plowshare, shall we meet successfully the chal- 
lenge of those who declare that force is forever the mightiest arbiter 


of human destinies. 
H. R. Mussey. 
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GERMAN LAND HUNGER? 


OWARD the end of the nineteenth century and in the early 
years of the twentieth, a few European and American 
writers began to note the development in Germany of dis- 

quieting tendencies. A literature demanding the expansion of Ger- 
man influence and power, and hinting or stating that this expansion 
could be obtained only through war, was growing in bulk and was 
gaining wide circulation. German military force was being perfected 
with a concentration of national effort unexampled in history, and 
a powerful navy was building. In spite of these and other warnings, 
the world refused to be alarmed. In Europe, where alarm had been 
endemic for half a century and had quite inevitably taken on the 
milder form of chronic anxiety, there seemed to be no increase of 
apprehension. 

Since the outbreak of the World War the early alarmists have come 
into their own. The ground they broke has been subjected to in- 
tensive cultivation. The recent history of Germany has been minutely 
studied and the German literature of the last generation has been 
ransacked in the effort to discover and formulate the underlying 
causes of the cataclysm. Today we are beginning to make tentative 
syntheses. We see that the Prussian victories of 1864 and of 1866 
and the German triumph over France in 1870, followed by the rapid 
development of German manufactures and foreign trade, created 
new ambitions. Because their chief commercial competitor, Great 
Britain, had dependencies all over the world, the Germans ascribed 
a possibly exaggerated importance to the possession of colonies. By 
manufacturers and merchants, colonies were desired, at first, chiefly 
as trading posts that would facilitate the opening and exploi- 
tation of wider markets. ‘Those Germans, however, who watched 
with increasing alarm the objectionable features of modern indus- 
trialism—the transfer of population from country to city, the growth 
of luxury and the increase of want, the physical deterioration of the 
laboring classes, the moral deterioration of the very rich and the 


1S, Grumbach, Das annexionistische Deutschland: Eine Sammlung von Doku- 
menten die seit dem 4 August, 1914, in Deutschland Offentlich oder geheim ver- 


breitet wurden; mit einem Anhang: Antiannexionistische Kundgebungen. Payot 
& Co., Lausanne, 1917; x, 471 pp. 
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very poor, the decreasing birth rate—these demanded colonization to 
preserve the balance between the industrial and the agricultural 
population. 

With the organization of the German Empire the pride of nation- 
ality, instinctive in every healthy people, became identified with pride 
in and devotion to the new national flag. Those who left the Father- 
land to better themselves seemed little influenced by this feeling. 
The current of German emigration, shrinking with the expanding 
demand for labor at home, continued to direct itself to foreign coun- 
tries. At home, however, there was increasing indignation over the 
millions of Germans “ lost” in the nineteenth century. There was 
also a growing belief that with the acquisition of territory adapted to 
agricultural settlement the declining German birth rate would rise 
again. Efforts to develop home colonization, for example by the whole- 
sale expropriation of the Prussian Poles, were unsuccessful. Neither 
in the more thinly settled parts of Europe nor in the temperate zones 
of other continents could territory be acquired except by annexation, 
that is, by victory in war. Manufacturers and merchants appreciated 
that colonies better adapted for their purposes might be acquired in 
various parts of the world by the same simple expedient. These were 
the sinister implications of the demand for “a place in the sun.” 

The new land hunger clothed its nakedness with theories. To 
justify expansion through war, a philosophical doctrine was devel- 
oped. The theory of the struggle for existence and the survival of 
the fittest was applied to the competition of nations. German think- 
ers did not ignore the fact that in human society conscious codpera- 
tion had introduced a new factor, but they restricted its operation to 
the single group, and they refused to recognize that civilization had 
developed any group worthy of consideration except the national 
state. Among national states the law of survival through struggle 
maintained unmitigated sway. 

Germany’s refusal to recognize the world, even the civilized world, 
as a society in which codperation had to any degree displaced or 
could advantageously displace survival through struggle, found ex- 
pression in legal theory. The dogma of the unlimited and irrespon- 
sible sovereignty of the state was accentuated. This dogma was no 
product of German or of modern thought. It had come down from 
the Roman Empire, which included the whole civilized world. The 
development and coexistence of a number of great civilized states 
has obviously destroyed the original basis of the dogma; as Professor 
Lammasch of Graz has recently argued, modern states are neces- 
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sarily members of a society of nations, and no single state can claim, 
much less exercise, irresponsible power; but in Germany, and also 
in other parts of the world, absolute sovereignty is still attributed to 
the several states. It is of course a corollary of this dogma that in- 
ternational rules and customs bind the single state only in so far as 
it accepts them, and only so long as its peculiar interests do not re- 
quire their abandonment. 

German Neo-Darwinism found an ethical basis in the growing 
conviction that the Germans were superior to all other races. Ger- 
man victories in war, German achievements in civil administration 
and in social organization, German progress in the application 
of science to industry and the rapid expansion of German com- 
merce — all these heightened German national pride to the point 
of megalomania. The belief that the German nation was unques- 
tionably the fittest of all nations to survive justified the expansion 
of German power through war. German supremacy would be an 
advantage to the whole world. German Neo-Darwinism found a re- 
ligious basis also in the assumption that survival through struggle 
was the divine order of the universe. One of the popularizers of 
Pan-Germanism, Klaus Wagner, found the assertion of this great 
truth in the words of Christ: ‘‘ Many are called, but few are 
chosen ”’—words, he told his countrymen, whose profound signifi- 
cance Darwin had first revealed. German megalomania had already 
expressed itself in similar religious phrases—in the claim that the 
Germans were “ the chosen people” and “ the salt of the earth.” 

To these German utterances foreign nations paid, as President 
Wilson said last summer, little attention. They “regarded what 
German professors expounded in their class-rooms and German 
writers set forth to the world as . . . the dream of minds detached 
from practical affairs, as preposterous private conceptions of German 
destiny.”” The man in the street never suspects, and even the student 
of history does not always realize, how much explosive force may 
slumber in the shell of a theory. Suspicion that might have been 
aroused by the concrete ambitions displayed in the more recent Pan- 
Germanist literature was largely disarmed by the very frankness of 
their avowal. Men who were injudicious enough to say such things 
need not be taken seriously. It was in fact only the less authoritative 
expounders of Pan-Germanism who dotted all their i’s and crossed 
all their t’s ; the more responsible leaders discussed peaceful penetra- 
tion, commercial treaties, customs unions and other methods of ex- 
panding German influence without war. The aggressive militant 
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tone taken by such writers as Bétticher (alias Paul de Lagarde), 
Bley, Lange, Wirth, Tannenberg and Frymann seemed to put them 
in a small class by themselves. As for Klaus Wagner, if he were not 
mad, like Nietzsche, he must be purposely peppering Pan-Germanism 
in order to make it more marketable. 

Foreign scholars—and few but scholars took the pains to follow 
this militarist and annexationist literature—forgot that popularizers 
do more than “solid” writers to mould opinion. And those who 
knew, or were told by German friends, that at the beer tables Ger- 
man civilians were annexing little neighbors and dividing great em- 
pires, and who found the fact amusing, forgot that in Germany the 
Biertischpolitiker does at least as much as the press itself to con- 
solidate sentiment. 

How largely annexation sentiment was diffused in Germany is 
shown by the rapidity with which demands for annexation were for- 
mulated by all sorts and conditions of Germans in the very first 
months of the World War. The material which Grumbach has col- 
lected dates only from the outbreak of the war and extends only 
through the first five months of 1916. Of the annexationist books 
and pamphlets from which he draws longer or shorter extracts, 23 
were published in the first five months of the war, 36 in the year 
1915, 13 in the first five months of 1916. Of the publications dated 
1915, some may have appeared and more must have been written in 
1914. These data, so far as they go, militate strongly against the 
theory that annexation sentiment was created by the war, or that it 
became general only when the duration of the war begot the feeling 
that Germany must have something to show for her expenditure of 
blood and treasure. 

Still stronger evidence of the wide diffusion of annexation senti- 
ment is afforded by the attitude taken by the various German 
political parties. Before the end of 1914 single leaders of the 
National Liberal and Progressive parties—parties which represent 
particularly the middle classes—had openly advocated annexations 
(pages 71, 104). In the course of the following year all German 
parties except the Social Democrats committed themselves fully to 
this program (pages 33-40). The Social Democratic party steadily 
repudiated annexations (pages 429 et seg.), but several of its leaders 
construed this declaration as a repudiation of ‘ conquests” only 
and not as excluding such “ rectifications of frontiers” in the 
East and in the West as might be necessary for the protection of the 
Fatherland. This sacrifice of their internationalist principles was 
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largely forced upon them by their constituents. In the autumn of 
1914, the Courier, the official organ of the German Union of Trans- 
portation Workers, which has an enrollment of 100,000 members, 
expressed the hope that the German flag would wave forever over 
Antwerp ; and Paul Lensch, at one time chief editor of the Leipziger 
V olkszeitung, later on the staff of the Hamburger Echo (both Social 
Democratic), asserted that ‘‘ the right of populations to determine 
their own destiny must be thrown on the scrap-heap,” and that Bis- 
marck showed himself “ an ass’ when he neglected to annex Belfort. 
In June, 1915, the Frankfurter Volksstimme declared that the Social 
Democratic party must have a positive program and that this must 
include changes in the map of Europe. In April, 1916, the same 
journal gave its support to the demand for German colonies of settle- 
ment in the East. “It is no characteristic of socialism,” the editor 
declared, “to place itself in conflict with new developments.” In 
August, 1915, the Harburger Volksblatt expressed regret that the 
Social Democratic party had again committed itself to the formula 
of ‘no annexations.” The staunch Marxist, Kolb of Karlsruhe, 
and Meerfeld, chief editor of the Adlnische Volkszeitung, pro- 
nounced this formula un-Marxian. Several Social Democratic mem- 
bers of the Imperial Diet fell promptly into line. Peus-Dessau 
pleaded (January 2, 1915) for the annexation of Belgium, in the 
interest of the Belgians themselves. Landsberg advocated expansion 
in the East to the line of the Naref, which meant the taking of terri- 
tory with nearly 5,000,000 Slav inhabitants. Oskar Geck, and also 
the Baden deputies Adelung and Marum, expressed views identical 
with those of Kolb and Meerfeld (pages vi, vii, 111-119). Finally, 
the president of this party, Philipp Scheidemann, speaking in the 
Imperial Diet, April 6, 1916, launched the winged word: 


One must be a political infant to persuade himself that a whole continent 
can be set on fire, that millions of men can be killed or wounded, without 
the removal of a single frontier stone placed by some musty old diplomatist. 


The only political fraction that has opposed annexation consis- 
tently and without qualifications or reservations is the minority group 
of Social Democrats, led, until his imprisonment, by Karl Liebknecht, 
and since that time by Hugo Haase. 

It must of course be admitted that the war intensified annexation 
sentiment. If it did nothing else, it furnished new arguments for 
annexations. The German people, as we all know, accepted, in the 
teeth of all evidence to the contrary, the official statements that the 
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war was planned by Great Britain and begun by Russia. Of those 
more intelligent persons who saw that Germany had in fact begun 
the war, the majority held that if Germany had not forestalled her 
enemies they would soon have attacked her, and that it was the right 
and the duty of German statecraft to anticipate the impending attack 
and to wage the inevitable war at a moment when the European 
situation seemed favorable. Each of these theories assumed that 
Germany was essentially a peaceful nation surrounded by quarrel- 
some neighbors. Holding this view, it was possible for Germans to 
insist, with a good conscience, that these dangerous neighbors must 
in future be restrained. Germany must at least obtain such strategic 
frontiers as to give her ampler protection against future assaults ; 
and it would be much safer so to cripple her chief enemies that any 
future attack on their part would be hopeless. This point of view 
gave annexation sentiment not only @ valuable argument but, what 
was worth even more, a synonym for annexation which was not only 
less crude but which implied justification—‘ guaranties and secur- 
ities.” The Social Democrats, as we have seen, repudiated annexa- 
tions, but the majority group did not reject territorial guaranties and 
securities. 

The belief that Germany was a peaceful country which either was 
or soon would have been assailed also served to justify the demand 
that her enemies be punished. In addition to ceding frontier districts, 
they must pay the full cost of the war. As the war went on and 
the costs mounted, and as it became clear that no European countrv 
would be able to pay an adequate money indemnity, a new argument 
for annexation appeared, succinctly expressed in the phrase “ indem- 
nity in land.” 

Not less important was the appeal to patriotic sentiment that ap- 
pears in every war. The German flag was not to be hauled down 
where it had once waved; the graves of German heroes were not to 
be left in the hands of their enemies. To this latter sentiment the 
National Liberal leader, Bassermann, gave an economic expression 
which perhaps made a special appeal to the German Michael: ‘“ We 
shall know how to hold firmly for all time the lands that have been 
manured (gediingt) with German blood” (page 71). 

Of the annexationist documents that Grumbach gives us, the most 
significant are two memorials addressed to Chancellor von Bethmann- 
Hollweg. One of these, dated May 20, 1915, was presented on 
behalf of six of the most important industrial and agricultural asso- 
ciations of Germany and was signed by their official heads. The 
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other memorial was adopted at a meeting held in Berlin, June 20, 
1915, and was signed by 352 professors, 158 school teachers and 
clergymen, 145 superior administrative officials, mayors and members 
of city councils, 148 judges and advocates, 40 members of the Im- 
perial Diet and of state legislatures, 18 retired admirals and gen- 
erals, 182 manufacturers, merchants and bankers, 52 agriculturists, 
and 252 artists, writers and publishers. These two memorials, which 
Grumbach prints in full (pages 123-140), may surely be taken as 
representing a very large and very important body of opinion. 

In the second and very much smaller portion of his book (pages 
375-459) Grumbach gives us either in full or in extracts a collection 
of anti-annexation utterances. He separates miscellaneous protests 
“aus dem Biirgertum” from the Social Democratic protests. The 
Social Democratic material consists of petitions and resolutions, mani- 
festoes and circulars, speeches and articles published in journals. 
The attitude of the minority socialists—we have already seen how 
little significance is to be attached to the formal declarations of the 
majority fraction — commands appreciation and admiration. This 
little group, representing a minority of the great Social Democratic 
party—how large a minority it is at present impossible to deter- 
mine—has consistently opposed not annexations only but also the 
war itself. It has persistently denied that the war was forced upon 
Germany or was at the outset a defensive war. 

From other than Social Democratic sources Grumbach has been 
able to collect little anti-annexation material. Over against 142 
books, pamphlets and review articles advocating annexations, he is 
able to cite only three review articles and three pamphlets voicing 
protests. One of the three pamphlets was written by Dr. Quidde, the 
president of the German Peace Society. From this society we have 
also a set of resolutions and a petition sent to the Imperial Diet. 
We have also a speech delivered by Dr. Fried, the editor of the 
pacifist Friedenswarte, an excellent journal now published in Zurich 
and excluded from circulation in Germany (pages 411-415). For 
the rest, Grumbach gives us extracts from two leading articles pub- 
lished in the Berliner Tageblatt, and two memorials that were pre- 
sented to the imperial chancellor and that emanated neither from 
socialists nor from pacifists. 

One of these is the so-called Delbriick-Dernburg petition (pages 
409-411). As early as October, 1914, Professor Hans Delbriick 
published in the Preussische Jahrbiicher an eloquent warning against 
plans of conquest. In the spring of 1915, during his visit to the 
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United States, Dr. Dernburg stated that Germany would not annex 
Belgium nor any other European territory—a statement that elicited 
energetic protests from home journals (pages 78, 81). In July, 1915, 
Delbriick, Dernburg and 139 other prominent Germans—professors, 
government officials, manufacturers, financiers, editors and a few re- 
tired military and naval officers—sent to the imperial chancellor a 
brief and very carefully worded protest against the annexation propa- 
ganda. ‘The petitioners declare that Germany did not enter the war 
to make conquests ; they reject in principle the incorporation in the 
German Empire of “ peoples politically independent and accustomed 
to independence” ; but they assert also that the occupied regions that 
Germany will vacate when peace is concluded must not be converted 
into a bulwark for Germany’s enemies. (This of course refers mainly 
to Belgium.) They are not in favor of averting this peril by arrange- 
ments which must lead ultimately to annexation, but they are con- 
fident that victory will bring to the German nation rewards com- 
mensurate with its heroic deeds and sacrifices. ‘‘ The German nation 
can conclude no peace but one that provides secure bases for its 
strategic needs, for its political and economic interests and for the 
unhampered exercise of its strength and its spirit of enterprise at 
home and on the free sea.” It is to be noted that this petition 
does not exclude but, under the variant phrase “secure bases,” 
specifically reserves guaranties and securities. It will be noted 
also that the German government is to have a free hand in dis- 
posing of the destinies of peoples who are not accustomed to self- 
government. In the autumn of the same year (1915) Professor 
Delbriick published in the Preussische Jahrbiicher articles advocating 
the annexation of the Russian Baltic provinces and the establishment 
of a kingdom of Poland in personal union with the kingdom of Sax- 
ony. As an alternative, he suggested giving Poland to Austria. In 
the same year another of the petitioners, the well-known Pan- 
Germanist Rohrbach, published a pamphlet in which he advocated 
the annexation of the Belgian Congo and of the Portuguese colony 
of Angola. 

This petition was obviously framed for foreign consumption. It 
was intended to counteract the bad impression created abroad, especi- 
ally in neutral countries, by the annexation propaganda. It may 
have been intended also to discourage extravagant German hopes and 
to protect the imperial government against the reaction which would 
follow disillusion. Grumbach stretches a point in putting this peti- 
tion among the anti-annexation documents. 
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Quite another spirit animates the petition presented to the chan- 
cellor early in June, 1915, on behalf of the “‘ New Fatherland Alli- 
ance” (Bund Neues Vaterland). ‘The petitioners express their op- 
position not only to conquests but also to rectifications of frontiers. 
Such changes, they argue, would not secure Germany against future 
attacks; in many instances the proposed new frontiers would be 
more vulnerable than the old. In the present war Germany’s enemies 
have not been able to attack her coasts; in a future war the German 
coast line, if extended, as the annexationists demanded, to Boulogne, 
would be far less easily defensible (pages 395-398). In the great 
plains of the East, new frontiers would obviously afford no greater 
security. And at what point could the advance be arrested? If the 
defense of East Prussia and Silesia demands the annexation of “ pro- 
tective belts,” would not these belts, when settled by German colo- 
nists, require protection by new belts? “ Is this protective-belt sys- 
tem to be extended in infinitum, until Germany reaches the Arctic 
and Pacific Oceans?” (pages 387, 388). 

Positive arguments against annexations are found in the internal 
perils Germany would encounter in the attempt to rule additional 
millions of alien subjects, and in the external perils she would in- 
evitably evoke by arousing hatred and thirst for revenge in the coun- 
tries despoiled and by offending the conscience of the civilized world. 


Our experiences tell us, . . that the violation of Belgian neutrality has 
almost everywhere made a disastrous and altogether lamentable impression 
on the feelings of neutrals ; that this impression, despite the lapse of ten 
months, is in nowise effaced ; that on the contrary it has in many cases been 
regrettably intensified. . 

Members of our Alliance know, from personal impressions, how strong 
has been the effect of the violation of Belgian neutrality upon the great 
majority of Americans, even upon those who were friendly to Germany. 

. It has been particularly difficult to make our appeal to a ‘‘ state of 
necessity ’’ intelligible to Americans. . 

The annexation of Belgium would be viewed in all countries as the for- 
cible subjugation of a maltreated free nation, wholly clear of responsibility 
for her sad fate. With the strong prejudice already existing against us 
among many peoples, it would have a fearful and long enduring effect. . 

Should we insist upon maintaining demands for annexation which would 
make any conclusion of peace impossible within any calculable period, we 
should do our utmost to drive the neutrals into the camp of our enemies; we 
should turn against us first their sympathies and then perhaps their armies 


[pages 400-403]. 
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In an earlier passage in which the petitioners dealt with the annex- 
ation propaganda in its fullest scope, they wrote: ‘‘ A ruthless victor 
would conjure up against himself the hostility of the whole world and 
would necessarily succumb to the alliance of all the Powers’”’ (page 377). 


From the drunken Germany of the moment the petitioners appeal 
to the sober statecraft of an earlier generation. With a bitter irony 
that reveals a deep patriotic resentment they write : 


What a pitiable palterer was Bismarck, who in 1866 let Austria escape 
without cession of territory, and who in 1871 concluded a premature peace, 
without fully exploiting the favorable military situation and taking from the 
French Verdun and Belfort [page 384]. 


This protest, which occupies thirty-four of Grumbach’s large pages 
(375-408), seems to the reviewer one of the ablest and one of the most 
important documents that this war hasevoked. The Alliance from which 
it proceeded numbered among its members, Grumbach tells us, men 
from many and very different circles—politicians, savants, manufactur- 
ers, financiers and retired diplomatists. It was organized in November, 
1914, by Baron von Tepper-Laski, ‘‘ one of the best known of Prussian 
sportsmen.” Its declared purpose was to further 


all movements adapted to imbue the policy and diplomacy of the states of 
Europe with the thought of peaceful competition and of combination reach- 
ing over state lines (itberstaatlicher Zusammenschluss), in order to secure 
political and economic adjustments among civilized nations. This can be 
achieved only by an abandonment of the system hitherto prevailing, which 
entrusts to a few persons decisions which bring welfare or woe to hundreds 
of millions of human beings [page 409]. 


This is neither socialism nor radical pacifism ; it is a sane and con- 
servative internationalism, based on national self-government. The 
program of the Alliance closely resembles that set forth by President 
Wilson: it hopes to make the world safer through democracy. 

It is a cheering thing that such an association could be formed in 
Prussia, after the outbreak of the war, and among persons of such 
standing. It is an inspiring thing that its members should have 
dared not only to defy the dominant military influences but also to 
antagonize the opinions prevailing in their own social circles. This 
petition proves, more conclusively even than socialist or pacifist re- 
actions, that there is today, even in Prussia, a sane and, let us hope, 
a saving remnant. 
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To list the concrete demands formulated by individual German 
annexationists would be wearisome. To select the most extravagant 
demands would be interesting but unfair. It may be worth while, 
however, to indicate how and to what extent the outbreak and prog- 
ress of the war modified the ante bellum aspirations voiced or hinted 
by the Pan-Germanists. 

Before the war, expansion over sea was, for obvious reasons, more 
generally and far more frankly discussed than expansion in Europe. 
After the outbreak of the war, for equally obvious reasons, over-sea 
expansion fell into the background. During the period covered by 
Grumbach’s compilation the Germans expected, indeed, to recover 
their colonies in Asia, in Africa and in the islands of the Pacific; 
they even hoped to expand some of these colonies and to gain others 
of greater value. Despite the lessons of history, most Germans ap- 
parently believed that over-sea colonies could be retained and even 
acquired without control of the sea. Some indeed — among them 
Haeckel—assumed that Germany could acquire such control, and 
that the war would end in the occupation of London (pages 240, 
255, 296, 366). Many more, however, believed that the British Em- 
pire would be hopelessly crippled, if not destroyed, by a Teutonic- 
Turkish conquest of Egypt (pages 138, 160, 225-229). Others 
assumed that the destinies of the world would be determined on the 
battle-fields of Europe. During the first two years of war, accord- 
ingly, much was still written and said about German expansion in 
Africa and even in China. 

Regarding Latin-America there was a silence so sudden as to be 
audible. The reviewer finds in Grumbach but two allusions to 
this part of the world. Both the writers cited insist that there 
can be no question of political conquests in America. One of them, 
Herr Alfred Hettner, emits a growl concerning the Monroe Doc- 
trine, which he appears to regard as an obstacle to German “ eco- 
nomic and cultural activity” (page 300). The other, Dr. Karl 
Mehrmann, “in order to remove from the start any question as to 
the credibility of our assurances,” admits that “ at times in our coun- 
try nationalistic covetousness has extended to South America.” At 
present, however, “‘ the number of our enemies is great enough, and 
will remain great enough even after the war, to induce us to avoid 
everything that would unnecessarily stir up new enemies against us” 
(pages 338-339). 

About Middle Europe, the Balkans and southwestern Asia, on the 
other hand, much more was written and said after August 1, 1914, 
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than before that date. These regions were already for the most part 
in the possession of the Central Empires or of their allies. To secure 
the territorial basis for a coherent world empire, all that was needed 
was complete control of the Balkan peninsula and an open road to 
Bagdad—and to British India. After the war, possibly during the 
war, the allied Middle European states were to be bound firmly 
together by military conventions and by customs treaties. Eventually 
they would form a great federal empire, into which all the smaller 
neighboring states from the North Cape to the Bosphorus would be 
drawn. The European boundaries of this empire would be deter- 
mined primarily, of course, by the extent to which the Teutonic vic- 
tories were utilized. With the outbreak of the war, the question of 
German annexations in Europe became a topic of active discussion. 
In the first five months of the war nine books and pamphlets were 
devoted primarily to this question, three only to expansion over sea. 
In the publications that advocated expansion everywhere, European 
annexations were correspondingly stressed. 

In considering the scope and the character of the annexations de- 
manded in Europe, the reviewer proposes to disregard the aspirations 
of single writers, however prominent and influential, and to consider 
only the two important and representative memorials described above, 
that of the six industrial associations and that of the professors. 

Neither of these memorials speaks of “ annexing” Belgium, but 
both demand a degree of German control that amounts to annexa- 
tion. The six associations say: 


As regards military and customs policy, and also as regards the mone- 
tary, banking and postal systems, Belgium must be subjected to German 
imperial legislation. Railroads and canals are to be made portions of our 
transportation system [page 125]. 


The professors say : 


We must keep Belgium . . . firmly in our hands as regards political and 
military matters and as regards economic interests. On no point is the 
German nation more united in its opinion ; to it the retention of Belgium is 
an indubitable matter of honor [page 134]. 


As regards France, the six associations declare : 


The possession of the coast beyond the Belgian frontier, perhaps to the 
Somme, and therewith an outlet to the Atlantic Ocean, must be regarded 
as vital to our future importance on the sea. The hinterland that is to be 
acquired with this coast strip must be sufficient to secure complete strategic 
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control and economic exploitation of the ports that we acquire on the 
Channel. Apart from the necessary acquisition of the ore fields of Briey, 
any further annexation of French territory is to be made exclusively on con- 
siderations of military strategy. It may be assumed as self-evident, after 
the experiences of this war, that we. . . cannot leave in the hands of the 
enemy the fortified positions which threaten us, particularly Verdun and 
Belfort, nor the western slope of the Vosges that lies between them. The 
acquisition of the line of the Meuse and the French coast on the Channel 
involves, in addition to the above mentioned ore fields of Briey, also the 
possession of the coal fields in the Departments of the North and of Pas- 
de-Calais [pages 125-126]. 


The professors formulate similar demands : 


We must ruthlessly weaken France politically and economically, for the 
sake of our own existence, and we must improve against her our strategical 
position. For this purpose, according to our conviction, a thorough im- 
provement of our whole west front from Belfort to the coast is necessary. 
We must conquer as great a part as possible of the North-French Channel 
coast, in order to obtain greater strategical security against England and a 
better outlet to the ocean [page 134]. 


As regards Russia the six associations explain : 


The need for strengthening also the sound agricultural basis of our na- 
tional economy . . . demands a considerable extension of the imperial 
and Prussian frontiers toward the East, by annexing parts at least of the 
Baltic provinces and the districts lying south of the same, taking into con- 
sideration at the same time the object of making our Eastern-German fron- 
tier defensible from a military point of view [pages 126-127]. 


The professors are less definite, but more eloquent. 


On our eastern frontier the population of the Russian Empire is increas- 
ing at a monstrous rate—at a rate of something like two and one-half mill- 
ions a year. Within a generation the population will amount to 250,000, - 
ooo. Against this overwhelming preponderance on our eastern flank . . 
Germany can assert herself only if she sets up a strong barrier. . . and 
if on the other hand the healthy growth of our own population is furthered 
by all possible means. Such a barrier and also a basis for safeguarding 
the growth of our own population are to be found in the territory that Russia 
must cede to us. This must be agricultural land, adapted to settlement. 
Land, that gives us a healthy peasantry, this fresh fountain of all national 
and political power. Land, that can take over a part of our increase of 
population and offer to returning Germans, who desire to turn their backs 
upon the hostile foreign world, a new home in the old home. Land, that 
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increases Germany’s economic independence. . . by enabling her to 
nourish herself, that provides the needed counterpoise against the advanc- 
ing industrialization and urbanization of our people, that preserves the 
equipoise of our economic forces, . . and prevents the perilous lapse into 
English onesidedness. Land, that arrests a declining birthrate, checks 
emigration and alleviates the dearth of housing facilities (Wohnungsno?). 
Land, where the process of resettlement and Germanization will open new 
careers also to the intellectual proletariat. Such land, required for our 
physical, moral and spiritual health, is to be found first of all in the East 


[page 135]. 


The petition of the New Fatherland Alliance was elicited by and 
is a reply to the memorial of the six associations. The Alliance 
translates the territorial demands of the associations, “ attempting,” 
it says, “to interpret them as modestly as possible,” into approx- 
imate statements of areas and populations to be annexed. The figures 
may be tabulated as follows: 





COUNTRIES SQUARE KILOMETRES POPULATION 
Belgium 30,000 7,500,000 
France 20,000 3, 500,000 
Russia 80,000 5,000,000 
Totals 130,000 16,000,000 


Both the six associations and the professors are convinced that it 
would be dangerous to the German Empire to admit the inhabitants 
of its annexed districts to full political equality with its German 
population. The government and administration of Belgium, the 
associations say, “‘ must be so conducted that the inhabitants shall 
obtain no influence upon the political destinies of the German Em- 
pire.” As regards the populations to be taken over from France and 
from Russia, the same statement is made. In the case of the French 
citizens who are to fall under German rule, this recommendation 
is based on “ our experiences in Alsace-Lorraine.” The professors 
are of the same opinion: “To the part of the French population 
that we take over” and “ to the inhabitants of Belgium, no political 
influence in the Empire is to be conceded.” As regards the Slavs, 
no such statement is made by the professors, because, as we shall 
presently see, very few Slavs were to be “ taken over.” The Slavs 
were to be taken away. 

Rather than attempt myself to characterize these proposals, let me 
again cite the protest of the Alliance: 
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How great a task would be imposed upon Germany, even in times of 
peace, if. . . more than 16,000,000 inhabitants, almost all animated 
by the bitterest hostility against everything German, were to be loaded 
upon the Empire, with its population of 67,000,000; what perils would 
be involved in times of peace, to say nothing of times of war—these ques- 
tions have not wholly escaped the attention of the authors of the Mem- 
orial. This explains the fact that they advance a further demand. . 

In the annexed countries government and administration are to be so con- 
ducted that ‘‘ the inhabitants shall obtain no influence upon the destinies of 
the German Empire.”’ 

In other words, the population is to be ruled by the German Empire 
without being able to exercise any political rights in the German Empire. 

. This system is to be imposed, not only in the East, upon Russian 
subjects, but also in the West, on Belgian and French citizens, accustomed 
to the fullest liberty and to democratic constitutions. 

. . . To the monstrous proposal of converting 16,000,000 foreign and 
hostile human beings into compulsory members of the German Empire there 
is thus added a second monstrosity. No sane person will believe that any 
such forcible subjugation could be permanent. It would rather be avenged 
fearfully upon the German nation [pages 380-381]. 


The six associations and the professors concur in certain further 
recommendations. In Belgium, “the economic enterprises and 
possessions that are important for the domination of the country” ; 
in the districts to be taken from France, ‘‘ the economic resources to 
be found in these districts, including medium and large land hold- 
ings,” are to be taken from their former proprietors and “ put into 
German hands.” So the six associations. The professors use only 
slightly variant terms: they speak of “ the enterprises and possessions 
that give economic power” and “the most important enterprises 
and landed estates,” and urge that these be “ transferred from hos- 
tile to German hands.” Both memorials suggest that the expropri- 
ated French citizens shall be indemnified and taken over by France, 
as part of the war indemnity to be paid by that country. Neither 
memorial explains how the expropriated Belgians are to be indem- 
nified, or what is to become of them. As regards the districts to be 
ceded in the East, the six associations tersely indicate that “ the war 
indemnity to be paid by Russia must consist largely in the transfer 
of private titles to land.’”’ The professors are more explicit: 


Russia is over-rich in land, and the land of which she is to cede us polit- 
ical control we shall demand, . . freed for the most part from private 
titles. . . . The Russian population is not so strongly rooted in the land as 
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is that of western and central Europe. Russia itself has repeatedly trans- 
planted large parts of its population to remote districts [page 136]. 


Here again the Alliance provides us with an appropriate comment : 


In carrying out the annexations, the Memorial demands not only meas- 
ures in the field of public law but also far-reaching attacks upou the right 
of private property. All possessions that carry with them strong economic 
and social influence. . . are to pass into German hands. 

This would be a revolution in the economic situation of individuals in 
the annexed countries such as no modern annexation has carried with it. 
It recalls —and the comparison is not on the whole favorable to the modern 
plan—the times of the great migrations of the nations. In those times the 
Roman citizen holding land in a Roman province conquered by the Teutons 
was obliged to cede, in one form or another, a part of his possessions to a 
Teuton conqueror. 

Thus one monstrosity begets another [pages 381-382]. 


An interesting illustration of the tricks that language can play 
with conscience is the way in which the catchword of “ strategie 
securities,’’ which implies only defense against aggression, slides over, 
first into “ political securities,” which are to be obtained by trans- 
forming Germany’s free neighbors into subjects of Germany, without 
political rights, and then into “ economic securities,” which are to 
be obtained by ejecting millions of foreign peasants, in order that 
Germany may not need to buy grain or meat from aliens, and by 
ejecting the owners of foreign mines and factories, in order that the 
Germans may gain something approaching a continental monopoly 
of important manufactures. On this last point the six associations 
furnish the chancellor with valuable detailed suggestions. Their 
memorial includes a careful survey of Naboth’s mineral resources. 

The demands above summarized, especially the demand for whole- 
sale expropriations, may be regarded by the advocates of the eco- 
nomic interpretation of history in general, and of this war in par- 
ticular, as evidence of the truth of their theories. Those who are 
disposed to lay greater stress upon the psychological interpretation 
of history, and particularly of war, may however insist that the eco- 
nomic motives discernible in the German annexation propaganda are 
indistinguishable from those which, in private life, animate the 
burglar, and that the problem that really deserves scientific exami- 
nation is the process of feeling and of thought through which high- 
minded men come to regard international burglary as a national duty. 
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The six associations limit themselves to the problems of German 
aggrandizement and enrichment. The professors are mindful also 
of the interests of their allies, or at least of Germany’s interests in 
the proper development of Middle Europe: 


We admit that the blockade by which England has transformed Germany 
during the period of the war into a closed commercial state has taught us 
something. It has taught us above all that. . . we must make ourselves 
as independent as possible in all political, military and economic matters, 
on the basis of an expanded and better secured home territory in Lurope. 
Similarly we must organize upon the continent, in immediate connection 
with our land frontiers. . . the broadest possible continental economic 
domain. . . . For this purpose it is important permanently to’secure Aus- 
tria-Hungary, the Balkans, Turkey and Asia Minor to the Persian Gulf 
against Russian and English ambitions [page 137]. 


We have already seen what ‘‘ security’’ against foreign ambitions 
means. What Austria needs for her security in the way of ‘* protective 
belts” is indicated by many German writers. Dr. Albert Ritter, for 
example, indicates what is necessary for the security of Triest : 


. The northern part of Venetia, the districts of Friuli and Treviso, 
up to a line running from the south end of Lake Garda to the mouth of the 
Piave, must be taken as a glacis at the foot of the Alps in order to ward off 
from Austria’s Adriatic coast all future menace [page 367]. 


In a democratic country, especially if its government is of the par- 
liamentary type, the existence of a public sentiment so general and 
so definitely formulated as annexation sentiment appears to be in 
Germany would make inquiry as to the attitude of the government 
so unimportant as to seem superfluous. In Germany, however, the 
relation between governmental opinion and public sentiment is almost 
the reverse of that obtaining in England and in France. Not only 
is the government independent of parliamentary majorities, but it is 
also, to a very considerable extent, independent of public sentiment. 
It needs, as all governments need, the support of the people; but 
through its control of the press, which is extensive in peace and ten- 
fold greater in war, it controls the expression and thus largely 
shapes the substance of national feeling and thought. Under such 
conditions the attitude of the press is conclusive evidence of the atti- 
tude of the government. Grumbach gives us direct evidence. He 
reprints notices sent April 24 and 25, 1915, by General Baron von 
Gayl, in command of the seventh army corps, to two Social Demo- 
cratic journals. One of these had been guilty of opposing the an- 











476 POLITICAL SCIENCE QUARTERLY [VoL. XXXII 


nexation of Belgium, which, the general says, “ wide circles of the 
nation regard as necessary.’ The other journal had characterized as 
“ phantasies ”’ utterances of Deputy Paasche regarding the possible 
acquisition of colonial and European territories, and had praised an 
essay of Professor Brentano, which, the general says, “in a discussion 
of the aims of peace, contains serious breaches of the party truce 
(Burgfriede).’’ Both journals are consequently notified, in identical 
language: ‘‘ Since your attitude gives me no assurance for the future 
against offenses of the kind censured, I impose upon your journal the 
requirement of approval before publication (page 24). 

Under such conditions it is not surprising that few protests against 
annexations appeared in Social Democratic journals. Even the atti- 
tude of the “ bourgeois”’ journals, which, with only three or four 
exceptions (see Grumbach, Introduction, page i), were openly annex- 
ationist, seems to the reviewer less conclusively indicative of public 
sentiment than of governmental policy. 

The Burgfriede, which General von Gayl invoked, was supposed 
to bar party controversies during the war. Annexation, accordingly, 
was to him a party question. Discussion of the aims of the war 
(Kriegsziele) seems to have been specifically prohibited ; but it does 
not appear that any German jourhal came into collision with the 
authorities by advocating territorial guaranties and securities. 

In the governmental attitude towards memorials, petitions and 
resolutions of groups, associations and political parties, similar dis- 
tinctions are noticeable. German newspapers, it is true, were not 
permitted to print the memorial of the six economic associations nor 
that of the professors. These were not regarded as desirable articles 
of export. Both these memorials, however, enjoyed unimpeded cir- 
culation throughout Germany as “ confidential printed manuscripts.” 
On the other hand, all printed copies of the protest of the New 
Fatherland Alliance were seized by the police. The Alliance itself 
was placed under such surveillance and exposed to such annoyances 
that it abandoned the attempt to hold meetings. The petition and 
the resolutions of the German Peace Society were not allowed to 
appear in print; they were sent to members only in type-written 
form. A pamphlet by its president, printed as manuscript, was ex- 
cluded from the mails. All Social Democratic protests, except those 
that constituted part of the proceedings of the Imperial Diet or of 
state legislatures, were excluded from the press, and all copies dis- 
covered were seized by the police. Anti-annexation manifestoes and 
pamphlets, printed in Switzerland, were held up on the frontier. 
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They were subjected, that is, to the same treatment as other anti- 
government literature, such as J’accuse. 

The formal utterances of the German authorities, both in the 
Empire and in the single states, were guarded. At the outbreak of 
hostilities the Emperor declared that Germany was not waging a war 
of conquest. This statement was periodically repeated by the civil 
authorities. On the other hand, both the Emperor and his chancellor 
spoke repeatedly of “ guaranties and securities.” This phrase was 
launched by Bethmann-Hollweg in the Imperial Diet, May 28, 1915. 
It was received in the Diet and by the press as a declaration in favor 
of annexations. Against this interpretation the chancellor interposed 
no protest. On July 31, 1915, in an address to the German people, 
the Emperor modified the phrase. The chancellor spoke of guar- 
anties against any future military attack (Waffengang). The Em- 
peror demanded “the necessary military, political and economic 
securities” for “ the unimpeded development of our creative powers 
at home and on the free sea.” In subsequent utterances the chancel- 
lor rejected the reéstablishment of “old past conditions”; asserted 
that the guaranties to be demanded by Germany would increase with 
the duration of the war, that Germany’s future position must be 
“unassailable,” that her enemies were no longer to hold “ sally- 
ports” in the East or in the West; and stated that Germany could 
not permit Belgium to be used by England or by France as a military 
base (Aufmarschgebiet), that Germany must have “ political, mili- 
tary and economic security’ against the reconstruction of Belgium 
as an “ Anglo-French vassal state” or as a “ military and economic 
bulwark against Germany,” and that Germany could not “again 
expose the long-oppressed Flemish nationality to Gallicization (Ver- 
welschung)”’ (pages 5-8). The allusions to Belgium were taken to 
signify that this country was to be so divided as to separate the Wal- 
loon from the Flemish stock, and that both parts, whether formally 
annexed or not, were to be kept under German control. Colonial 
Secretary Solf stated in 1915 that Germany’s colonial possessions 
must be maintained and increased “ without prejudice to the possible 
acquisition of territory in Europe” (page 9). The Prussian min- 
ister of the interior, replying in 1916 to a Social Democratic declara- 
tion against annexations, said: 


This declaration is not in harmony with the true spirit of the people in 
this heroic time ; least of all will it be intelligible to the men who are fight- 
ing for us. . . . The German Empire must build with blood and iron the 
road to the attainment of its political destiny in the world [page 11]. 
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In weighing the importance of such a collection of documents as 
Grumbach has given us, it may of course be urged that lust for con- 
quest has been exhibited at one time or another by every powerful 
nation, and that even in this war writers and speakers in the countries 
allied against Germany have demanded annexations, some of which 
can hardly be viewed as restitutions. Similarly, when Germany is 
accused of militarism or is declared to exhibit symptoms of megalo- 
mania, it is urged that it would not be difficult to support a similar 
indictment against other countries by extracts from their chauvinist 
writers and orators. 

The reply to such strictures is what English lawyers call a confes- 
sion and avoidance. In the case of nations as in that of individuals 
all the traits that constitute character are human. Differences of 
character result from different combinations of these universal traits 
or, in an older phrase, from the way in which “the elements are 
mixed.”” We may go further and assert that the seemingly new 
spirit, good or bad, which an individual or a nation exhibits in a 
crisis is usually marked by the further development of traits that 
were already strongly developed and by the suppression of other 
traits that were always less developed. Insanity itself exhibits no 
traits that are not found in sane people: it is marked by the develop- 
ment of some trait or traits beyond the degree of variation which is 
sufficiently common to be regarded as normal. Men may be un- 
reasonably suspicious of their fellows or unreasonably assured of 
their own importance and yet be within the line of sanity, but exag- 
geration of either trait may amount to mania. From this point of 
view, it seems permissible to say that a nation may be at least tem- 
porarily insane. The fact that so many Germans, apparently most 
Germans, believe without evidence that they were about to be 
attacked by their neighbors suggests that the nation is afflicted by 
the mania of persecution. Another indication of a disordered 
national mind is the reiterated statement, made before as well as 
after the outbreak of the war, that no other nation is able to un- 
derstand Germany. Couple with this the fact that German writers 
assert that Germans fully understand the psychology of other 
nations, that they alone have this capacity, and that this superiority 
qualifies Germany to direct the destinies of the world; add to this 
the apparent acceptance of these claims by most of their country- 
men, and it seems quite justifiable to say that German national pride 
has developed into megalomania. The undoubted fact that some 
Germans are quite free from such hallucinations does not invalidate 
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this judgment, for these sane Germans testify that the sentiments 
and opinions which they combat are general and dominant. 

Without venturing to assert that militarism and lust for conquest 
are forms of national insanity, we may still say that the question 
whether a nation may justly be called militarist or annexationist 
turns on the extent to which either spirit prevails over the spirit of 
peaceful international codperation. Covetousness is not a trait pecu- 
liar to the Germans, but Grumbach seems quite justified in assert- 
ing that 


in no other country are annexations advocated in so immoderate a manner 
and so openly as in Germany, by the most influential political leaders, by 
great political parties and by the best known university professors. 


He is equally justified in adding : 


And even if plans of annexation existed on a similar scale in other coun- 


tries, which I deny, in estimating their danger we could not pass over the 


question, how far the military situation gives the single countries any prac- 
tical possibility of making such annexations.. . . The reason why the 
peril of annexations demanded in Germany is for the moment so great, is 
that the German army has occupied Belgium and North France and (in 
coéperation with the Austrians) Poland, the Baltic provinces, Serbia and 
Montenegro [page iii]. 


And since this book was published the Teutonic armies have occu- 
pied the greater part of Rumania. 

Of the industry and conscientious care with which the book under 
review has been compiled and edited it would be difficult to speak 
too highly. The most important documents are printed entire. In 
dealing with books, pamphlets and articles, Grumbach is of course 
compelled to confine himself to extracts; but there is no evidence 
that he has unfairly wrested passages from their context. There is, 
indeed, evidence to the contrary ; for many of the utterances he cites 
would be much more startling if he had omitted the qualifications 
that accompany them. Nor does he present demands only without 
the arguments by which they are supported. The volume is one 
which should be found in every important library. 

MUNROE SMITH. 

COLUMBIA UNIVERSITY. 
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Der englische Gedanke in Deutschland: Zur Abwehr des Im- 
perialismus. By Ernst MUuELLER-HoLmM. Munich, Ernst Rein- 
hardt, 1915.—148 pp. 


In Germany, even in the earlier months of the World War, when 
nearly all Germans were convinced of the righteousness of the German 
cause and were demanding, not ‘‘ conquests” indeed, but adequate 
territorial ‘‘ guaranties and securities ’’ against future attacks from their 
quarrelsome neighbors, and when most doubters were silent, there were 
nevertheless expressions of dissent and of protest. Miiller-Holm does 
not expressly deny that the Germans were attacked, but he suggests 
doubt of this assumption. He does not affirm that the war is one of 
conquest, but he indicates apprehension that it may become such a 
war. ‘* Did this war,” he asks, “really arise without any fault on our 
part? Is Germany such a lamb as our press asserts? . . . The hatred 
which almost all neutrals exhibit towards us must give us pause (page 
131). For this hatred he holds the Pan-Germanists chiefly responsible. 


Our universal unpopularity is fully to be explained neither by certain 
unamiable Prussian-German traits...nor by the French and English 
underground propaganda.... What has caused us to be completely de- 
tested by civilized nations is the insufferable attitude of the Pan-Germanists. 
‘*Pan-Germanists"’ is their name in politics; in science they are called 
**Race Theorists."" Do you wish to know what Race Theory is? Itisa 
so-called science, of which the purpose is to prove that the Germans stand 
first among all nations of the world, that all the achievements of civilization 
since the beginning of history have proceeded from them, and that the rule 
of the world fitly and rightly belongs to them. . .. What an impression of 
Germany’s politicians, of the aims of German patriots, must a foreigner 
derive from these products of national megalomania? One writer expects 
a ‘‘ Pan-Germanic Empire,”’ embracing ‘‘the present Empire; the other 
Germanic territories in Europe, Scandinavia and the Netherlands, as equal 
partners in the Empire; further, the territories of the Latins in the west 
and Southwest and of Austria's western and southern Slavs, as dependent 
colonial territories, besides all America south of the Amazon.’ Another 
calmly launches the assertion that the cultural value of a nation depends 
on its percentage of ‘‘ the blond race’; and on this basis he undertakes to 
prove, in each individual case, that all the great men of the non-German 
nations were of German blood. A third declares that the command to 
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love your neighbour, given us by the “‘Aryan”’ Jesus, of course extends 
only to Aryans... 

The views of these dangerous fanatics quite dominate public opinion ; 
they contrive to smuggle their cuckoo-eggs into most journals and news- 
papers. The harm done by such books as Houston Stewart Chamberlain's 
Foundations of the Nineteenth Century, and by the essays in the Political 
Anthropological Review is inconceivable. Generations must pass before 
the bad impression made upon foreign nations disappears [pages 131-134]. 


One of these Pan-Germanists, and by no means one of the most ex- 
treme in his aspirations, Paul Rohrbach, had written a book on Zhe 
German Idea in the World. Miiller-Holm asks: 


What is ‘‘the German idea’’? Rohrbach nowhere puts it into plain 
words. ... What it means to him is, however, quite clear. It is a com- 
pletely materialistic notion. Rohrbach wishes the German to rule, to 
stretch himself, to enrich himself, to permit nothing to be done in the world 
without his codperation. ‘‘ The German idea’'--an expression constantly 
in his mouth—is only a euphemism for imperialism [page 8]. 


Imperialism, however, is not a German but an English idea. Miil- 
ler-Holm takes as the motto for his essay the words of Franz Liszt : 


The idea of world rule, imperialism in the proper sense of the word, did 
not spring up on German soil; it was imported from abroad. Seriously to 
support it is to commit treason against the innermost essence of the German 
spirit. 


For this English idea, which has infected Germany, the author 
feels only detestation. 


I admit that I am so utter a simpleton as to be unable to see the nobility 
concealed under hideous facts. ...I see |in imperialism] only a pride of 
power, akin to megalomania ; with the best will in the world, I can see in 
it no moral idea. When it is appreciated... that the true interests of 
nations are not antagonistic, then at last it will be understood that even in 
politics there is such a thing as immorality, and that it is immoral to base 
our own prosperity on the misery of alien peoples... [page 82]. 


The English idea has been rendered more acceptable to Germans by 
the claim that in extending their power they will diffuse a higher cul- 
ture. To the author, however, ‘‘a culture that deserves the name 
does not consist in clever technical inventions, nor even in flourishing 
arts and sciences, but in the fostering of justice ’’ [pages 99-100]. 

Miiller-Holm does not seem to be either a socialist or an extreme 
pacifist : he does not use the catchwords of either of these groups. He 
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frankly a Little Germanist. He is satisfied with the Fatherland as 
Bismarck left it. He ventures to contradict an all-highest statement, 
in expressing his opinion that ‘‘ Germany’s future does not lie on the 
water.” 


All geographical considerations, the nature of the country, the character 
of its coasts, its position in the middle of Europe indicate that it is destined 
to be a continental state. That, of course, does not mean that navigation 
is to be abandoned .. . but it cannot be our chief object. That is forbidden 
by military considerations, by our extended frontiers on land. At sea, we 
must confine ourselves substantially to defense. 

It is time to return to Bismarck’s policies. After 1871 he lost no oppor- 
tunity to declare that Germany was “saturated.” I am no unconditional 
panegyrist of Bismarck, not even of his foreign policy. I regret above all 
that after 1871 he did not attempt, perhaps did not even desire, to establish 
tolerable relations with France. But his policy had one great merit, it was 
never adventurous [page 140]. 


As an unconditional anti-imperialist, the author does not go into the 
question whether German imperialism would be better or worse for the 
world than English imperialism. All imperialism is bad; and he is 
mainly concerned, not with the effect of imperialism on the world, but 
with its peril to the dominating state. The making of an empire en- 
tails unspeakable horrors, and its maintenance will involve their indefi- 
nite renewal. 


When this war broke out, we were prepared for dreadful things—unpre- 
cedented squandering of human life, fearful misery, famine, disease. 
What we were not prepared for is this shocking reversion toward moral 


savagery [page 5]. 

I am not sufficiently optimistic to believe that this war will be followed 
by a long peace. The hatred necessarily engendered by this war and by 
the still hardly conceivable way in which it is being waged—this hatred 
alone promises a series of wars. This assumption is unfortunately sup- 
ported by the still unbroken power of imperialism [page 7]. 


The author seems to be a man in whom there is no guile. At the 
same time, given the immediate problem he had to solve—to oppose 
German imperialist tendencies in the stress and heat of a German 
imperialist war—the canniest of politicians could have found no clev- 
erer line of action than to denounce his adversaries as disciples of 
Germany’s most hated enemies. 

This pamphlet gives additional and welcome evidence that even in 
the war-mad Germany of today there is an under-current of right feel- 


ing and of sane thinking. 
MUNROE SMITH. 
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Caribbean Interests of the United States. By CHESTER LLOYD 
Jones. New York, D. Appleton and Company, 1916.—viii, 379 pp. 


The central theme of this book is that the logic of events condi- 
tioned by the geographic location and economic dependence of the 
Caribbean regions inevitably forces the United States into a position of 
leadership and control over these countries. Although nominally the 
Monroe Doctrine assumes that ‘‘ any struggle for economic advantage 
in regions not already under European flags has had to be carried on 
under substantially equal terms for all powers,’’ this is actually true 
only as regards the sale of goods in those countries—German, French, 
English and American goods meeting the same treatment at the custom- 
house. This principle of equality is applicable to private business 
ventures, but economic penetration and control by subjects of Euro- 
pean nations has not been countenanced by American policy. The 
author says: ‘‘ A concession or a loan which has a political character 
which may bring international complications, it has been felt, must be 
eliminated.” He illustrates this in ‘* Oil in the Caribbean.”’ 

Striking emphasis is placed by the statistical method on the fact that 
this equality is farther limited by the dependence of the Caribbean 
countries upon the United States as the market for their products—a 
fact particularly significant in this case, for ‘‘ in no region of the world 
probably is there dependence upon fewer crops, is life more condi- 
tioned by export trade, and that export trade composed of a few staple 
products in each country.’’ This statement is clearly demonstrated in 
the author’s study of the industries of each country or colony. This 
condition of the export trade gives to the United States a powerful 
weapon in its tariff policy. It could bring commercial, industrial and 
financial disaster by the discriminatory exercise of its customs duties. 
Even the British colonies least dependent on us recognize and fear such 
possibilities. Tariff discrimination is a weapon we can use to prevent 
the granting of undesirable concessions to subjects of other countries. 

Professor Jones’ method of treatment is to give a brief statement of 
the political history of a country or colony, an analysis of its trade re- 
lations, and a statement of its industries, resources and population. 
Nowhere does he attempt description of the life and character of the 
people or their environment ; he gives little space to the narration of 
events ; the book is primarily an exposition of the principal commercial 
facts and their logical implications. In the treatment of the latter, 
homeopathic doses of imperialism are so cleverly administered that one 
is quite ready to accept the inevitable as soon as it is stated. 
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In part the conclusions of the work are that the commercial expan- 
sion of Cuba and the remarkable regeneration of Porto Rico are due 
‘* to the assurance of order, the security of life, liberty and property 
which American influence has brought ’’ and that ‘* there is no reason 
why under proper supervision [by the United States] the Dominican 
Republic, Haiti and the republics in Central America may not develop 
their resources as Barbados and Porto Rico have done.’’ 


Steadily, quietly, almost unconsciously, the extension of international re- 
sponsibilities southward has become practically a fixed policy with the State 
Department. It is a policy which the record of the last sixteen years shows 
is one followed, not without protest from influential factions, it is true, but 
none the less followed, by Administrations of both parties, and of decidedly 
different shades within one of the parties. Whatever developments may 
come which will divide the people as to governmental policies, there seems 
to be little doubt that any (szc) future Administration will turn back upon 
the decisions taken. Protests will continue but the logic of events is too 
strong to be overthrown by traditional argument or prejudice [page 125]. 


Guy Epwarp SNIDER. 
THE COLLEGE OF THE CITY OF NEW YorK. 


British Incomes and Property. The Application of Official 
Statistics to Economic Problems. By J.C. Stamp. London, P. S. 
King and Son, Limited, 1916.—xv, 537 pp. 


This work—for it is more than a mere book—has already received 
the highest praise from many appreciative reviewers. Yet we cannot 
refrain from repeating that it is an invaluable work, a model of statis- 
tical analysis and presentation. The subject is intricate, and one merit 
of the book lies in the fact that it does not in any way slur over diffi- 
culties, but states them in full. 

What economist or student of finance has not at some time been be- 
wildered by the official income-tax data? Who has not felt a bit of 
malicious satisfaction in noting that even such able British scholars as 
Giffen, Goschen, Levi, Money, Bowley and others have confessed them- 
selves unable to interpret these troublesome figures? Now comes Mr. 
Stamp with just the sort of help one needs to get a clear understanding 
of that great ‘* engine of finance ’’’ and of the statistics that have come 
from its administration. 

The author’s purpose is to take the income-tax statistics and put 
them in such shape that they can be intelligently applied, so far as 
they will go, in the study of ‘*‘ modern problems in economic sociol- 
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ogy.’’ He pertinently observes that these statistics are but ‘‘ a by- 
product of a system of taxation,’’ and since raising the revenues, not 
instructing the world of science, is the main purpose of taxation, and 
since the by-product is not essential to that main purpose, the figures 
need to be cleaned before using for other purposes. 

The cleaning process involves: (1) defining and explaining the 
meaning of the terms, as determined by the statutory rules, and warn- 
ing against the pitfalls into which those who have used them in the past 
have fallen ; (2) reconciling and differentiating the changes in mean- 
ing of the figures which came as time passed; (3) appraising the 
degree of comparability of the returns at different times and in differ- 
ent parts of the United Kingdom ; (4) revising and readjusting the 
series of figures so as to give them the largest possible continuity ; (5) 
as part of all the other four processes, throwing light on the income- 
tax data from other sources, and from the studies previously made. 

A few samples must serve to illustrate the skill with which all this 
has beendone. In the first chapter, which deals with the income from 
the ownership of land (Schedule A), there is a careful explanation of 
the distinctions to be made between ‘‘ gross incomes,” ‘‘ gross actual 
incomes,”’ and ‘‘ income on which the tax was received’’ ; it explains 
how the different “ rents paid’’ are brought to a common denomina- 
tion of ‘‘annual value,” and finally how this value differs from the 
popular conception of ‘‘ rent.” These explanations are followed by 
examples from a number of different kinds and forms of landed pro- 
perty. Out of all this we get eventually a very clear idea of what is 
assessed under this schedule. The presentation by tables and charts 
of the effects of the periodical revaluations shows how the ‘* continuous 
drag downwards” in the intervals between revaluations is overcome 
and how the ‘ slack ’’ is taken up in the next valuation. It is possible 
that others have shared with the reviewer the mistaken notion that this 
schedule of the income tax was nearly automatic in taking up the in- 
crease in rents, but Mr. Stamp makes it clear that the assessment is no 
meaningless formality. Similarly it may be said of the presentation of 
the workings of the inhabited-house duty and its dovetailing into the 
income tax, and of the “ obnoxious ”’ Schedule D which contains so 
many terrors not for the tax-payer alone—what Mr. Stamp gives us is 
just those facts behind the figures and those ideas behind the rules, 
which one not in touch with actual administration often seeks in vain. 

In the second part of the work, which deals with ‘* Some Applications 
of the Official Statistics,” the author is concerned mainly with property. 
It is in this connection that we may best mention a valuable feature 
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which runs throughout the book. Part of each chapter is given toa 
summary of the estimates and opinions of previous writers on the sub- 
ject in hand, each citation being passed under critical review and 
analysis, errors pointed out, or comparisons made. These collections 
of citations, running on sometimes for pages, form a handy compendium 
of the literature on the various phases of the subject, and they are all 
the more valuable for having been subjected to running criticism. 

To follow again the invidious process of sampling, we find on page 
404 a ‘* new valuation ’’ of the national capital, in the sum total of 
£14,300,000,000, given in full detail for the different classes of prop- 
erty. Immediately following this are all the other authoritative esti- 
mates, as those of Beeke, Colquhoun, Lowe, Pablo de Pabrer, Farr, 
Giffen, Miiner, Zhe Economist, Money, the Fabian Society, and Cram- 
mond, the list beginning in 1800 and ending in 1914. Farther on, 
after quoting Marshall’s definition of social income, the author refuses 
to commit himself on the amount of the national income, observing : 


Obviously no known money or statistical measure can readily give all this; 
only things which are exchanged, not merely produced, count. . . . If I 
get the services of a shoeblack, I add twopence to the national income, but 
if 1 black my own shoes and he gzves me some tangible article or ser- 
vice, the money measure is the same as before, but the national wealth is 


greater [page 414]. 


This citation also indicates the occasional flash of humor that does 
much to relieve what might otherwise be a rather ‘‘dry”’ book. But 
despite unwillingness to give us his own estimate of the annual national 
income Mr. Stamp gives us an interesting critical review of what 
others, not such angels, have ventured to offer. 

One of the most interesting features of the work is the skilful use 
made of mathematical economic analysis and of statistical devices. 
The mathematical treatment when introduced always passes the sup- 
reme test of that method, namely, that it can be restated in ‘* plain 
English,” and the results are sostated. Possibly the best example of 
the mathematical treatment is the use made of Pareto’s law to test the 
accuracy of the returns as to the number of tax-payers in each class, 
or rather in each group by size of income. Particularly striking is the 
result obtained by testing the distribution of the super-tax by the same 
law (page 333). Of minor statistical devices, with which the book 
abounds, one seems especially worthy of mention—the use of a line 
extended above and below the main line on an historigraph to aid the 
eye in catching the deflection caused by some special event, such as 
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the deflection in the general progress of the total taxable income occa- 
sioned by the reassessment whenever it occurs. Simple as this is, it 
adds much to the intelligibility of the chart. 

If there is any criticism of the work it must be of the author’s marked 
unwillingness to go one inch beyond what he feels is satisfactorily 
proved in his interpretation of the data. Not infrequently he leads up 
to some interesting conclusion only to back away again with the state- 
ment that ‘‘ this is beyond the scope of the work.”” Should not a well- 
informed writer give his readers the benefit of his conclusions? An 
** educated guess” is often as important as an absolute proof. 


Car. C, PLEHN. 
UNIVERSITY OF CALIFORNIA. 


On Chinese Currency. Vol.1. The Monetary Problem. By 
G. VISSERING, with the co-operation of Dr. W. A. Rogst. Am- 
sterdam, J. H. De Bussy, 1912.— ix, 215 pp. 


On Chinese Currency. Vol.II. The Banking Problem. By 
G. VisseRING. Amsterdam, J. H. De Bussy, 1914.—xvi, 299 pp. 


Chinese Currency and Banking. By S.R.WAGEL. Shanghai, 
North-China Daily News and Herald, Limited, 1915.—457 pp. 


Finance in China. By S. R.WAGEL. Shanghai, North-China 
Daily News and Herald, Limited, 1914.—503 pp. 


Wagel’s Finance in China purports. to “make a comprehensive 
survey of the economic conditions of China today.’’ It deals with 
trade, exchange and banking, money, credit and prices, industries, 
labor, revenues and indebtedness, giving much space to trade. In spite 
of its many faults, it should prove of help to those who desire a general 
acquaintance with the topics that it covers. The other three works 
reviewed all deal with the currency question in China. 

Dr. Vissering is a recognized expert in both the theoretical and the 
practical aspects of money and banking. He holds the position of 
honorary monetary adviser to the Chinese government, and is now 
president of the Netherlands National Bank. Mr. Wagel claims no 
such distinction but is entitled to discuss the question on account of 
his long residence in China and his knowledge of economic conditions 
in that country. Mr. Wagel approaches the problem chiefly as a 
student; Dr. Vissering’s two volumes embody his reform proposals 
submitted to the Chinese government for consideration and adoption. 
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The problem of currency reform in China has been debated over 
and over again, both inside and outside of China, until there is little 
new that can be said about it. Internally, China suffers from a shift- 
ing double-standard currency of copper and silver, bullion and coins 
of many kinds. These evils could be remedied by the introduction of 
a uniform coinage system suitable to the economic conditions of the 
country ; by universal consent, the standard should be silver. But in 
international relations China suffers from the lack of a par of exchange 
between her currency and the currencies of gold-standard countries 
with which she has growing financial and commercial relations. The 
crucial question, therefore, has been whether she must not find some 
sound plan, applicable to China, under which a stable exchange be- 
tween China and the rest of the commercial world can be established. 
Dr. Vissering is not satisfied with the silver standard. In his first 
volume he reaches the conclusion that the gold standard must be the 
goal of currency reform in China. From the very beginning, he main- 
tains, steps must be taken to adopt for calculation purposes, even if 
only in theory, a gold unit fixed at once so that speculation on the 
future determination of the gold unit may be prevented. He rejects 
the straight gold-exchange-standard system, which necessitates the cir- 
culation of token coins, as impracticable in China, and holds that 





a token coin can only be issued by a government which is powerful enough 
to prevent a serious degree of counterfeiting even in the interior parts of 
the country, and at the same time to defend all its frontiers against imports 
of counterfeit money from abroad. If the government were to fail in either 
of these respects the introduction of a gold standard or of a gold-exchange 
standard would be an absolute failure and would entail the most serious 
consequences. 





To avoid the necessity of issuing token coins during the early stage of 
the reform, Dr. Vissering proposes to the Chinese government as a 
practical expedient, based on the experiences of the Dutch East Indies, 
what may be called a double standard, that is, a gold-exchange stand- 
ard in co-existence with the present silver standard, the former gradu- 
ally to supplant the latter during the transitional period. 

In this volume and especially in his second volume, which treats of 
the banking problem, Dr. Vissering strongly recommends the adoption 
of the"central-bank principle, as against a plurality of banks, and the 
central bank is the most important part of his gold-standard scheme. 
He is firmly convinced that ‘‘ for China the most desirable system is 
one central bank of issue with branches to be gradually established all 
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over the country, and that it should be a private concern entirely free 
from the influence of the government, but under its active supervision 
and control.’’ His volume places before the Chinese government a 
plan for the organization and management of the bank. Once the 
gold unit is decided upon, the bank may issue notes on the gold basis 
redeemable in gold values kept abroad ; and the foreign gold reserve, 
built up by the equivalent received against the issue of these notes, is 
to be used for the maintenance of the value of these notes. The pres- 
ent coins, notwithstanding the tangle of money systems, will be allowed 
to circulate side by side with these gold-exchange notes during the 
preliminary period of the reform, which may have to be a quite long 
one. Vissering’s two volumes, while dealing primarily with the Chi- 
nese currency question, contain valuable theoretical discussions and 
are important contributions to the literature of monetary science. 

Wagel’s Chinese Currency and Banking, nearly equal in size to 
Vissering’s two volumes put together, deals with both the money and 
the banking problem. The first portion of the book is an historical 
survey of Chinese currency, and is the least original part of the work. 
Wagel rejects Vissering’s gold-exchange-standard plan as being unsuit- 
able to Chinese conditions, and criticizes Vissering both for taking most 
of his practical illustrations from the position and development in the 
Dutch Indies and for not giving due consideration to the actual state 
of affairs in China. He wants the silver standard retained with the 
copper cash as the basis and the Shanghai tael as the unit. As the 
tael is too big for the purpose (being 524.93 grains fine silver) he 
suggests the minting of the half-tael as the unit of coinage. Having 
rejected the gold-standard plan, he also objects to the central-bank 
project as being too unwieldy and thinks that China cannot do better 
than to follow the example of India and the United States by having a 
number of banks, such as the Indian district banks, through which the 
authorities could control and regulate currency. Considerable space 
is given to a discussion of the district-bank idea. The author admits 
that his proposals are intended to meet the present situation, and he 
makes no essential proposals with regard to the far-distant future. A 
distinct merit of the book is its interesting discussion of existing bank- 
ing institutions and methods in China. On the whole the work can 
be read with advantage, as it represents the views on currency of the 
moderately progressive part of the Chinese thinking public. 

W. P. WEI. 
WASHINGTON, D. C. 
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Outline of International Law. By ARNOLD BENNETT HALL. 
Chicago, La Salle Extension University, 1915.—v, 255 pp. 


The author states in his preface that this volume is intended as a 
brief, non-technical statement of the underlying principles of inter- 
national law ; that it is written, not for the specialist, but solely for the 
general student and reader who is interested in the world problems of 
today. The text, consisting of 131 sections, occupies only two-fifths 
of the volume. The rest is devoted to a classified bibliography and to 
reprints of some of the Hague conventions, and of the Declaration of 
London. The author undoubtedly states his propositions with clear- 
ness and force ; but the demands of condensation sometimes result in 
the omission of essential elements, while occasionally he relies on 
authorities that seem to have misled him. No judgment was rendered 
against the United States in the case of the Texas Bonds (page 12). 
The decision of the umpire is readily accessible, but not in the work 
cited. The definition of piracy taken from another writer (page 38) 
is manifestly too broad ; nor is the distinction noted between piracy 
by law of nations and piracy by municipal statute. The right to ap- 
propriate fisheries on the high seas disappeared long before the Bering 
Sea dispute (page 38), in which the pretensions of the United States 
in that regard were found to be based upen erroneous assumptions 
and to have no foundation whatever. The statement of the case of 
Martin Koszta, taken in connection with the title of the section (page 
42), might create the impression that more effect was sought to be 
ascribed to the declaration of intention than was actually claimed for 
it. A third state would undoubtedly be justified in disregarding a claim 
based on domicile as against a claim based on citizenship, either nat- 
uralized or native. In Koszta’s case there are two capital points to be 
noticed: (1) that he had, as the United States contended, actually 
lost his Austrian allegiance by a decree of that government ; and (2) that 
the sole original ground of the claim of the United States to protect 
him was the fact that he was an American protégé, a ground which 
was never abandoned. ‘The author apparently has relied upon the 
fragmentary and misleading statement of the case in Wharton’s /néer- 
national Law Digest. 

In saying that a diplomatic agent ‘‘ can never . . . be tried or pun- 
ished by the local authorities ’’ (page 45), the author probably did not 
intend to imply that this cannot be done if his government consents to 
it. The obligation of a foreign man-of-war to respect the local police 
regulations (page 48) extends equally to the rules of neutrality, the 
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observance of which the local government may compel. Consular 
jurisdiction usually depends, not upon the fact that a foreigner is ‘‘ a 
party ’’ to the suit (page 49), but upon the fact that the defendant is 
a foreigner. 

Not four classes of public ministers were created by the Congress of 
Vienna (page 52), but only three; a fourth class (the third in the 
present schedule ) was added by the Congress of Aix-la-Chapelle. Nor 
is it likely that inquiries at Washington, for instance, would fully sub- 
stantiate the assertion that the classification is ‘* of little importance 
except for ceremonial purposes.’’ In regard to the dismissal or recall 
of ministers, the case of Catacazy (page 55) was complicated by cer- 
tain circumstances, and especially by the visit of the Grand Duke Alexis, 
which render it valueless as a precedent. 

The sections on treaties (65-73) might be slightly amplified to ad- 
vantage ; for instance, it is of the utmost importance that the elemen- 
tary reader should know that the interpretation given by the United 
States to the most-favored-nation clause (page 63) is not generally 
accepted by other nations. Even our own most-favored-nation clauses 
are by no means confined to privileges ‘‘ gratuitously ”’ granted. It is 
true that the United States, Spain and Mexico did not at the time 
adhere to the Declaration of Paris of 1856 (page 90), but Spain at 
length gave her adhesion on June 18, 1908. 

The section on blockade and contraband might be rendered more 
precise if amplified in certain particulars. This is very important at 
the present moment when highly metaphorical uses of the word 
‘‘ blockade ’’ are current. Nor can the importance of the subject of 
contraband, and the confinement of claims under that title to proper 
limits, be overestimated. There can be no doubt that if it be left to 
belligerents alone to determine these questions, there is scarcely any 
tule established for the protection of neutral trade that is worth the 
paper on which it is written. 

As to the Hague conventions relating to war, it is to be observed 
that they contain a clause which renders them inapplicable to conflicts 
in which not all the parties are adherents. The Declaration of Lon- 
don never acquired international force by the exchange of ratifications, 
Great Britain having declined to adopt the legislation necessary to 
give effect to it on the part of that government. Some of the provi- 
sions of the Declaration are indeed open to serious difference of opin- 
ion, the questions covered being substantially controversial. 


J. B. Moore. 
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The Crowd in Peace and War. By SIR MARTIN CONWAY. 
New York, Longmans, Green and Company, 1915.—332 pp. 


The war has stunned everyone somewhat from his power to think, 
and has set him to feeling after the reason, the meaning of it all. 
Many there are who, congenitally unfit for dispassionate judgment, lack- 
ing the discipline of science in cautious generalization, and untrained 
in social psychology, rush into print with discussions designed to catch 
the popular ear, with philosophies which ofttimes cause the social sci- 
entist to ‘‘ gasp and stare,’’ An admirable case in point is the present 
volume by Sir Martin Conway, a student of art. As a contribution to 
knowledge the book is worthless; but as such it was probably not in- 
tended, and as such it would therefore be unfair to judge it. It is 
rather an attempt to deal in popular language with the relations of 
‘crowds ” to individuals and of “ crowds” to one another. 

Judged even in the light of the purpose for which it was planned, 
the work must face indictment on at least three counts. In the first 
place the author has failed to acknowledge his heavy debt to the French 
crowd psychologist, Le Bon. In the opening chapter where, ‘* illustra- 
ting by concrete examples rather than by defining,’ Sir Martin en- 
deavors ‘‘ to show the kinds of human aggregations to which the word 
‘crowd’ may be applied,” he finds these two kinds of crowds: (a) 
‘‘ assemblages of human beings, all physically present together at one time 
and within one area, each individual conscious of the presence of the 
next,” and (b) “ groups of human beings not physically assembled to- 
gether within sight and hearing of one another at any time and place, 
yet forming collective bodies which have a separate and conscious ex- 
istence.’’ In the second chapter, inquiring into “ the nature of such 
crowds,”’ he concludes that a crowd, the emotions being the basis of its 
formation, has no brain, never displays a trace of intelligence, and that 
‘‘ the opinion of a crowd has no relation to the reasoned opinion of the 
majority of its members, but is a mere infectious passion that sweeps 
through the whole body like an electric current.” To any one familiar 
with the work of the Frenchman the striking resemblance between his 
teachings and those just quoted is apparent. Several passages of Con- 
way are indeed little but loose translations of sentences published by Le 
Bon in 1896. ‘Take a single illustration from page 8 of his book. “A 
multitude of people walking in the street, each about his own business, 
may form a dense mass ot humanity, but they are not a crowd until 
something occurs to arrest their attention and inspire in them a common 
emotion.” Le Bon in his Psychologie des Foules (page 12) says: 
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“Mille individus accidentellement réunis sur une place publique sans 
aucun but déterminé, ne constituent nullement une foule au point de 
vue psychologique. Pour en acquérir les caractéres spéciaux, il faut 
l’influence de certains excitants.’’ Conway does not refer to Le Bon. 

The second charge is obvious. In claiming that the social mind— 
for such is the author’s “ crowd’ mind—never acts rationally, and mak- 
ing this proposition the major premise of his later chapters given to dis- 
cussions and analyses of group relations, he has taken over and made 
fundamental in his work Le Bon’s error, and a large part of his structure 
must, when submitted to criticism, fall. So long ago as 1896 Professor 
Giddings in his Principles of Sociology had said in attacking Le Bon: 
“In the prolonged deliberations of a group of men that alternately meet 
and separate, or that communicate without meeting, the highest thought 
of the most rational mind among them may prevail.’’ In the long list 
of modern social psychologists, including such men as Hobhouse, Cooley 
and Wallas, we find not one defending Le Bon’s position in its extreme 
form. ‘To champion this theory of social psychology without supporting 
it with convincing evidence or even careful argument seems inexcusable. 
That crowds—especially those gathered in physical contact—do too 
often act on mad impulse, do with discouraging frequency give no evi- 
dence of a brain, no one would deny. That they always act in such 
fashion only those given to hasty generalization would affirm. 

In the third place, even where the argument is not built up on this 
antiquated error, the volume contains much that is erroneous. It is 
replete with confused thinking, and it brings little or none of the more 
recent thought and research to the reader. To Conway, instinct is still 
a vague, mystic power to shape men to its will. ‘The relation of 
man to man,” we learn, is still a dark mystery which science has scarcely 
yet attempted to lighten. Has the author never seen Physics and Polt- 
tics, has he not even turned the leaves of the volumes on sociology that 
have become multitudinous almost beyond number? 

What place is there, then, for the present volume? Le Bon’s Psy- 
chologie des Foules has long been translated. It is a far more systematic 
analysis of the crowd psychology to which Conway subscribes than is 
The Crowd in Peace and War, though it is perhaps a little less popu- 
larly written. Conway’s book has little to recommend it even to the 
dilettante other than an easy conversational style and considerable wealth 
of recent and popular illustration—and, of course, an abundance of 


loose, incoherent thinking and hasty generalization. 
F. W. Jones. 
COLUMBIA UNIVERSITY. 
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In Freedom’s Birthplace: A Study of Boston Negroes. By 
Joun Dantes. Boston, Houghton Mifflin Company, 1914.—xiii, 
496 pp. 


Back Bay, Boston Common, Faneuil Hall and Old North Church 
are rather unusual settings for observations on the Negro problem, 
but Mr. John Daniels has used them to good effect in his book, which 
is an addition to the small number of concrete studies of the Negro. 
Any rational program of race adjustment must be based upon this 
sort of detailed knowledge of actual conditions. 

The Boston Negro population, as Mr. Daniels shows, is a highly se- 
lected group ; the upper classes have lived in a superior environment 
for several generations, and the lower classes, made up of emigrants 
from the South or from the West Indies, have been selected from the 
southern groups by reason of energy and ambition for improvement. 
The increase in population has been due to constant immigration, the 
death rate having been notably greater than the birth rate up to the 
last decade. 

Education, sanitation and the standard of living are treated only in 
an indirect manner without detailed analysis of the problems in these 
fields. Negro breadwinners are divided into three general groups. 
Almost three-fourths are in the group composed of menials and com- 
mon laborers ; about one-fourth are in the middle-class or higher-grade 
manual and clerical occupations ; and less than one-fifteenth are in 
the group composed of professional men and proprietors. The in- 
creasing tendency for Negroes to enter into the second or ‘‘ middle- 
class ’’ occupations causes an increase in their self-confidence and in 
the respect shown them by white people. ‘‘ Inherent industrial unfit- 
ness,’’ and not color prejudice, is the chief reason assigned for the 
low economic status of the Negro. The labor unions of Boston have 
neither helped nor hindered him. The Negroes of Greater Boston 
have accumulated over $3,000,000 worth of property, but Mr. Daniels 
estimates that not over ten or fifteen per cent of this total is held 
free of debt. 

The first four chapters of the study trace historically the attitude of 
the white people toward the Negro from colonial times to the present. 
In early times the Negro was treated as an inferior. Abolition agita- 
tion, the appearance of Negro leaders, and the bravery of Boston 
Negro troops in the Civil War for a time allayed all race prejudice. 
With the mistakes of reconstruction, and the influx of ignorant 
Negroes after emancipation, the Negro lost public favor. Recent 





No. 3] REVIEWS 495 


growth in Negro self-reliance and increased economic efficiency seem 
to be again undermining race prejudice. These fluctuations of race 
prejudice among northern white people give valuable suggestions as 
to the causes and results of such prejudice in American cities. 

In his concluding chapter on ‘‘ The Future of the Negro People,” 
Mr. Daniels makes ‘‘ the problem ’’ and “the solution ” seem simpler 
than they really are. He bases prejudice mainly upon inferiority, and 
would remove prejudice by reducing inferiority through Negro gains 
in self-reliance, moral stamina and individual efficiency. He is right 
in insisting that the Negro must cultivate racial cohesion and co-oper- 
ation, and must also increase his contact with the customs and institu- 
tions of the white man, so as to become articulated into the community. 

T. J. WoorTer, Jr. 

COLUMBIA UNIVERSITY. 


The Mississippi Valley in British Politics. A Study of the 
Trade, Land Speculation, and Experiments in Imperialism 
Culminating in the American Revolution. By CLARENCE 
W. Atvorp. Cleveland, The Arthur H. Clark Company, 1917.— 
Two volumes: 358, 396 pp. 


As the title indicates, this is a study of a new phase of American 
colonial life. In his preface the author assures us that ‘‘ whenever 
the British ministry soberly and seriously discussed the American prob- 
lem, the vital phase to them was not the disturbance of the ‘ madding 
crowd’ of Boston and New York but the development of the vast 
transmontane region that was acquired in 1763 by the Treaty of 
Paris.’’ This claim is not justified by the evidence presented in these 
two volumes, but that does not detract from their value. They do not 
contain an adequate explanation of the Revolution, as the sub-title im- 
plies, but they do supply the most important treatise upon the West 
in its relation to the empire that has yet been published. 

Like every American historian who has attempted a serious study of 
the eighteenth century, Professor Alvord has had to reconstruct in 
great detail the actual working of the British governmental system. 
Here are unrolled before us the combinations and plottings of the 
Pittites, the followers of Newcastle, the Bedfordites, the Buteites, the 
Bloomsbury Gang, and the King’s Friends; some actuated by high 
patriotic principle, but most by a desire for the ‘* flesh pots of Egypt.”’ 

The general condition of affairs in 1760 is presented by way of in- 
troduction. Then follows a detailed account of the problems connected 
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with the termination of the war, the terms that could be given, and 
the territory that should be retained. Much is made of the evident lack 
of geographical information concerning the new territory. Apparently 
the French settlements on the Mississippi were not generally known in 
England in 1763. The development of the Indian policy, the running 
of the boundary line, the distribution of troops, the resources of the 
country, the Proclamation of 1763, the numerous schemes for new 
settlements and new governments in the acquired territory, the govern- 
mental problems of the French population in Canada, the organization 
of the fur trade, the attempt to secure a revenue from the public lands 
in the West, the gradual surrender of the back country to the control 
of the existing provinces, and the Quebec Act, all are adequately dis- 
cussed. On each of these subjects real contributions are made. 

Professor Alvord admits that he has been able to find few guiding 
principles which actuated the British policy and that many of the most 
promising trails turned out to be blind alleys. The volumes are writ- 
ten from the point of view of the Empire and the author evidently be- 
lieves that local control was not for the best interests of the West. 
He conceives that the chief motive which actuated persons interested 
in promoting schemes for the development of the back country was the 
desire to exploit it for their own profit. 

Shelburne and Hillsborough are the two big personages that stand 
forth in the period. The former is greatly admired by the author, and 
has been given a rather full and complimentary biography, with special 
emphasis upon his western policy. One inconsistency must be noted. 
The author asserts (I, 279) that he was better informed on colonial 
affairs ‘‘ than any minister of the eighteenth century,’’ and yet places 
his mental equipment in this field as second to that of Halifax (I, 
323). Hillsborough is treated more briefly. The importance of 
Franklin’s work is apparent in Professor Alvord’s pages. The work 
of that statesman in relation to the West has been followed with evident 
care and with satisfactory results. 

Four entirely new maps have been prepared to illustrate the text. 
These indicate the various schemes for settling the West in 1748-1756, 
1763, 1763-1767, and 1768-1776 respectively. They are apparently 
based upon materia] not fully supplied by -the text, and probably 
represent considerable research in themselves. They are of so much 
importance that they are likely to be widely copied. On this account 
they deserve more careful proof-reading. There is a serious discrep- 
ancy between the bounds of the Mississippi Company given in volume 
i, page 95, and those indicated on the map immediately following. 
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Pamphlet and manuscrjpt material has been used extensively and is 
copiously cited in the footnotes. A valuable annotated bibliography 
accompanies volume ii. The volumes as a whole have unusual literary 
merit. A 76-page index, encyclopedic in form, gives ready access to 
every important fact. The printing and binding are up to the high 
standard maintained by the publisher. 

The work is so well done that adverse criticism is almost ungracious. 
The fundamental limitation of the work is inherent in the subject. 
It was the West that was studied, material touching it was sought, and 
other material was neglected. Consequently the West appears unduly 
important, and sense of proportion is lost. Another limitation grows 
out of the intensive study of so short a period. Practices fairly well 
established in preceding years appear unique when encountered in 
the study of a short period. In this particular case the difficulty in 
understanding the blocking by the Board of Trade and the legal advisers 
of the crown of all attempts to create new governments within the ter- 
ritorial limits of existing provinces would not have seemed such an 
inexplicable enigma and been ascribed to ‘‘stubbornness’’ if the 
author had followed out the traditional policy of the board in dealing 
with boundary disputes during the preceding half-century. He would 
have come to recognize the almost sacred character of charter claims 
in the eyes of British officials and would have expected new schemes 
to encounter difficulties. It is also probable that much has been lost 
in estimating the relative importance of events because the author has 
not been able to study the London materials at first hand. Copies he 
has had of those that touched his subject directly, but these omit the 
very elements out of which perspective is built. 

It is barely possible that the word ‘‘ colony ’’ has misled the author 
in some cases. Frequently this term was used as synonymous with 
“settlement.’’ The word ‘‘ province’’ was more commonly used 
where governmental entities were under consideration. If some of the 
projected “ colonies’’ were only settlements within the known limits 
of existing provinces it would explain the lack of consistency on the 
part of the colonial office in apparently favoring a scheme at one time 
but later opposing it when it had taken on provincial dimensions. 

In spite of these possible limitations the work is of unusual merit and 
will be recognized by students of eighteenth-century American history 
as of first importance. Professor Alvord is entitled to great credit for 
completing it. 

O. M. DICKERSON. 

WINONA STATE NORMAL SCHOOL, 
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The American Indian as Slaveholder and Secessionist. By 
ANNIE HELOISE ABEL. Cleveland, The Arthur H. Clark Company, 
1915-394 Pp. 


This volume, which continues Miss Abel’s excellent study of Indian 
consolidation west of the Mississippi River, is “the first of a series of 
three dealing with the slaveholding Indians as secessionists, as partici- 
pants in the Civil War, and as victims under reconstruction.” This 
statement in the preface indicates the subject of the book more accu- 
rately than does the title, for the Indian as a slaveholder receives but 
little attention. 

The first chapter gives a good survey of general conditions in the 
Indian country before the war. Among the forces which tended to 
draw the five great tribes into closer relations with the South were 
their inherited southern institutions, the influence of pro-slavery teachers, 
agents and missionaries, the fear of free-soil encroachment upon 
Indian lands, and the neglect of the federal government. While in the 
spring of 1861 the government at Washington seemed wholly blind 
to the strategic importance of the Indian Territory, the Confederates 
appreciated its value from the first and set energetically about it to win 
the support of the Indians. Commissioners from Texas prepared the 
way, and the hurried retreat of the United States troops before Texan 
forces decided the Indians who lived next to the Texas line. Com- 
missioners from Arkansas to the Creeks, Seminoles and Cherokees were 
less successful, since these Indians, influenced by John Ross, the 
Cherokee chief, had declared for neutrality. When the Confeder- 
ate government sent Albert Pike, the poet-lawyer of Arkansas, as 
special commissioner, he was able before the end of the summer of 
1861 by generous offers to negotiate treaties with all the tribes of any 
importance. ‘These remarkable treaties for the first time guaranteed 
territorial and political integrity to the red man, granted him numerous 
rights previously denied him, and held out to the more important 
tribes the prospect of ultimate statehood. They are perhaps more a 
monument to Pike than to the government which he represented. 

The chief obstacle to Pike’s success had been the position assumed 
by the astute and influential chief of the Cherokees, John Ross, who 
held to his policy of neutrality until the Confederate victory at Wilson’s 
Creek on August 10 convinced him that the South would be victorious. 
The United States had lost the territory by its short-sighted failure to 
cultivate Indian friendship and by its neglect to maintain a respectable 
military force there. The Confederacy in turn was to lose what it had 
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gained, by its failure to carry out the policy which Pike had initiated. 
During the winter a large section of malcontents, mostly Creeks, broke 
away and fled to Kansas. In the spring of 1862 the Federals were 
planning a movement south from Kansas to recover the Indian country. 
The narrative stops at this point. 

The book is an important contribution to a subject of which almost 
nothing has been known, and on the whole it is an excellent piece of 
work. The style is clear and readable, and the narrative in the main 
proceeds in an orderly manner. Although not always sure in her 
analysis of motives or of character, the author has been very successful 
in picturing situations and in setting forth the salient features of the 
treaties about which the whole story centers. Students of Indian rela- 
tions and of the Civil War in the West will find themselves under so 
many obligations to Miss Abel that such faults as this reviewer has to 
find may seem invidious. 

The author avows at the outset that, being of British blood and hav- 
ing lived in all sections of the Union, she ‘‘ has developed no local 
bias.’’ That she is conscious of none is unquestionable, but throughout 
the book are evidences of something which operates much as a persistent 
bias would. Were it not for the disclaimer, one would be tempted 
strongly to say that Miss Abel holds a brief for the Indian and against 
the Confederates. In view of all that happened on the Texas frontier 
between 1856 and 1860 the Reserve Indians can hardly be regarded as 
‘* inoffensive ’’ (page 52). The agent, R. S. Neighbors, was murdered 
in a private quarrel, not because he had befriended these Indians 
(page 56, note 86). The skeptical references to the ‘‘ atrocites so- 
called” (page 90) and the ‘‘ ravages, if such we can call them” (page 
200, note 383), of the wild tribes among the Texas frontier settlements, 
would never have been made if Miss Abel had examined the mass 
of evidence in the Texas archives on the subject. Her ready assump- 
tion that the names of Creek chiefs had been forged to the Pike treaty 
(page 194) rests on no better proof than the assertion of these chiefs 
when trying to square themselves with the government after the war, 
and the same may be said of the ‘‘ trick’’ by which the Seminoles were 
induced to sign (page 198). But if our author holds the Indians gen- 
erally blameless, John Ross, principal chief of the Cherokees, is a par- 
agon of excellence. Pike is denounced as unjust to Ross (page 134) 
because of his statement in 1867 that Ross voluntarily sought a treaty 
with him in August 1861, although every fact adduced tends to show 
the statement true; General Ben McCulloch is virtually accused of 
misrepresenting Ross’s attitude at an earlier date (pages 151-152), 
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when as a matter of fact it appears that the crafty old chieftain was 
simply temporizing and playing for time, a thing which Miss Abel 
naively assumes that an Indian could not do. Ross’s action two 
months later seems to justify McCulloch’s diagnosis (page 223). 

Much might be said of Miss Abel’s suspicion of everyone connected 
with the Confederacy, but only a few examples can be mentioned. 
Hubbard, commissioner of Indian affairs, is suspected of being inter- 
ested only in money matters because he proposed to persuade the 
Indians of the financial advantage of adherence to the Confederacy 
(page 110) ; and his letter of June 12, 1861, to John Ross (pages 
144-146) is commented upon with great severity, although his proph- 
ecy about the abolition of slavery was a true one, while that about 
Northern settlers taking Indian lands was founded on well-known 
threats which Miss Abel herself has cited. Nor does it seem that in 
the quoted part of that letter he laid all ‘‘ the responsibility for previ- 
ous Indian wrongs ’’ upon the northern states, as she seems to think. 
The assertion that the concessions made by Pike were forced by ne- 
cessity rather than dictated by a sense of justice (page 157) is incon- 
sistent with a previous estimate of Pike and his own declaration of his 
intentions (pages 134-141). The Confederacy and, inferentially, 
Pike in particular, are accused of stirring up factional strife among the 
Cherokees for selfish ends (page 168), though not one bit of evidence 
is brought out to prove it. 

It is impossible to find in Lincoln’s letter to Stanton, January 31, 
1862, either a “frank” statement or any other that he wished to keep 
the expedition into the Indian country out of the hands of McClellan 
(page 276). With respect to the appointment of border-state men to 
positions in the Indian service (pages 182-184), it seems most likely 
that Lincoln was simply trying to strengthen the Union sentiment 
where it was most needed. 

The strong tendency to over-documentation is a fault easily par- 
doned, though much of the material printed in the footnotes seems of 
little value and serves to distract the reader and hinder the narrative. 
The two appendices which contain the Ft. Smith and the Wichita or 
Leeper papers will be useful to other students, although some of the 
material could have been spared without loss. The bibliography is 
extensive and well arranged. The index is good. There are three 
useful maps, and one which serves no end whatever. The portraits of 
three Cherokee chiefs, Rowning, Ross and Adair, are interesting. 

Cuas. W. RAMSDELL 
UNIVERSITY OF TEXAS. 
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The English Catholic Revival in the Nineteenth Century. By 
PauL THUREAU-DancIN. Revised and Edited by WILFRED WILBER- 
FORCE. London, Simpkin, Marshall, Hamilton, Kent and Company, 
1914.—Two volumes: lxiv, 468 ; xv, 642 pp. 


This large and comprehensive work easily divides itself into three 
sections—the revival of the Roman Catholic Church in England, the 
history of the Oxford movement, and the development of the Ritual- 
istic movement within the Established Church that resulted from the 
writings and the influence of Newman, Pusey, Manning and the other 
Tractarians. In the introductory chapter, written in 1899, forty-nine 
years after the Catholic hierarchy had been re-established in England, 
M. Thureau-Dangin sketches with sympathy and with enlightening 
detail the progress of the Roman Catholic Church in England from the 
opening decades of the nineteenth century. At that period England 
was a mission. As regards relations with Rome, and the political 
and social position of the adherents of the Church of Rome, it was 
much where it had been in the opening decades of the eighteenth cen- 
tury. There was no Roman Catholic bishop in England ; four vicars- 
apostolic were in charge; there were not more than four hundred 
priests, seemingly including priests who were chaplains, and as such 
attached to the households of the more wealthy Roman Catholics of 
the landed aristocracy ; and in England—exclusive of Wales, Scotland 
and Ireland—there were in 1814 not more than 160,000 adherents of 
the Church of Rome. Until 1829 Catholics were excluded from polit- 
ical life. They were excluded by a test from the universities, and 
consequently from some of the learned professions. Socially a class 
apart, from long usage they were disposed to acquiesce in this isolation. 

Political enfranchisement, with all its advantages, came in 1829. 
Wiseman established himself in England in 1835. In 1850 the hier- 
archy was re-established, and Wiseman became Archbishop of West- 
minster. By 1899, the year of M. Thureau-Dangin’s introductory 
survey, there were in England one and a half million adherents, seven- 
teen bishops, and an archbishop. Roman Catholic churches were no 
longer confined to the obscure streets of the large towns, and the 
isolation of the Roman Catholics was at anend. Much more than 
political enfranchisement was necessary to bring Roman Catholics 
out of the seclusion which had been their lot since the days of the 
Tudors. The re-establishment of the hierarchy was a great influence 
to this end. Other influences were the work and policies of Wiseman 
and of Manning, Wiseman’s successor as Archbishop of Westminster ; 
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the Oxford movement ; and the Ritualistic movement, which grew out 
of the Oxford movement. Each of these two movements within the 
Established Church carried many men and women into the Roman 
Catholic Church. But the movements did more than add to the ad- 
herents of the old faith. They helped change the attitude of a large 
part of the people of England toward the Roman Catholic Church ; 
helped move the churches from the by-streets to the main thorough- 
fares ; and made it unnecessary for any Englishman to apologize when 
he introduced a guest of the Roman Catholic faith. It must always 
be difficult to estimate with any exactness how much the Roman Cath- 
olic Church owes directly and indirectly to the Oxford movement and 
its sequel. But one unquestionable value of M. Thureau-Dangin’s well- 
written, admirably arranged and sympathetic history of the three move- 
ments that he describes lies in its making possible the study of the 
personalities and influences that helped the Roman Catholic Church 
into the sunshine and prosperity that it enjoyed in England during the 
three or four decades preceding the Great War. 

The story of the revival of the Roman Catholic Church in England 
is in itself a noteworthy contribution to the political, religious and 
social history of England in the nineteenth century. The history of the 
Oxford movement and the Ritualistic movement has a special interest 
for students who would understand the relations of the courts, the 
crown, and Parliament to the Established Church. Both the Oxford 
movement and the Ritualistic movement, particularly the latter, came 
into conflict with ecclesiastical law ; and it is difficult to name a book 
which better than this one illustrates, from actual and concrete cases, 
the inner working of a church established as part of the state and 
subject to courts and Parliament. The Tractarians created some diffi- 
culties for the authorities of the university and for at least one bishop 
of the Established Church ; but it was the Ritualistic movement that 
for the twenty years from 1866 to 1886 created much work for ag- 
grieved parishioners, bishops, court of arches, judicial committee of 
the privy council, convocation, cabinet, Parliament and royal com- 
missions. M. Thureau-Dangin’s detailed study of the Ritualistic move- 
ment—local, judicial and political—brings out the relation of church 
and state in England better than any manual on the subject could 
possibly do. The author’s sympathies are with the Tractarians and the 
Ritualists. He welcomes every movement tending to a reunion of the 


Church of England with the Church of Rome. 


EDWARD PorrITT. 
HARTFORD, CONNECTICUT. 


No. 3] REVIEWS 503 


Studies in the Problem of Sovereignty. By HAROLD J. LASKI. 
New Haven, Yale University Press, 1917.—xi, 297 pp. 


During the last fifty years the generally recognized ‘festimonium 
maturitatis in political theory has been some sort of commentary on 
John Austin’s doctrine as to sovereignty. Most of us have demonstra- 
ted that it hasn’t a leg to stand on; but nobody has yet put it out of 
the ring so effectively as to convince the next comer that the battered 
thing will not stand another beating. Mr. Laski’s book takes up the 
usual task in a manner and spirit distinctly new and as distinctly praise- 
worthy ; the renewed relegation of Austinianism to the scrapheap is at 
least achieved in a way becoming to a gentleman and a scholar. 

It may be said in passing that the singular susceptibility of the Aus- 
tinian dogma to inconclusive scrapping is to be explained not so much 
by the character of Austin’s thinking as by the obfuscation of his 
critics. The facts seem to be about as follows. Away back in the 
early decades of the eighteenth century Bolingbroke, in the medley 
of brilliant incoherencies which gave to his vindictive pursuit of 
Walpole the veneer of political science, enunciated the dogma that 
‘*there must be an absolute, unlimited and uncontrollable power 
lodged somewhere in every government.’’ Blackstone, probably with 
some reminiscence or even more certain reminder of Bolingbroke, de- 
clared it essential to every government that there be ‘‘a supreme, 
irresistible, absolute, uncontrolled authority in which the . . . rights 
of sovereignty reside.’’ Largely, though by no means exclusively, 
through the influence of Blackstone’s dictum, the conception that 
sovereignty implied omnipotence became something like a common- 
place of English political theory. Austin, improving upon Bentham, 
set forth a theory of sovereignty in which the distinctive feature was 
that the sovereign must be a determinate human being or group of 
human beings. This theory was at once assailed and has since con- 
tinuously been assailed chiefly on the ground that to ascribe omnipo- 
tence to any human individual or aggregate is absurd, and that any 
theory of the state based on such ascription is fallacious ad initio. 

The criticism of Austin in almost all its ramifications will be found 
to rest ultimately on this reasoning. As a matter of fact Austin did 
not ascribe omnipotence to the sovereign. In assuming that he did, 
his critics are determined by the Blackstonian hypnosis. He never 
thought of the sovereign as ‘‘ irresistible, absolute, uncontrolled,” ex- 
cept as the supreme source of positive law ; and Austin never thought 
of positive law as the sole element in the regulation of social life. He 
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fully recognized constitutional law, international law, public opinion, 
and custom as imperatives that operated in the career of a state, but 
he denied to them the character of positive law, which to him was 
“law properly so-called.’’ He believed that the political life of a 
civilized and rational people would be improved by the progressive en- 
largement of the part played in it by positive law and by the determin- 
ate superior in whom such law had its source. This is a very different 
thing from assigning to a determinate superior the fearsome aggregate 
of potencies that was paraded by Bolingbroke and Blackstone. 

It is not to be inferred from the foregoing that Mr. Laski makes any 
formal and systematic attack on Austinism, but merely that the drift of 
his opinion is unmistakably revealed by passing comment and allusion. 
His introductory essay, ‘‘ The Sovereignty of the State,’’ announces 
his adhesion to the view that precision and unity are not to be too 
diligently sought in discussion of the ultimates of political science—a 
view that sweeps Austin and all the utilitarians summarily out of the 
vicinity. Later he shows how the above-noticed misconception is 
working in his intellect by a reference to the sovereign of Austin as 
“the superior who always receives submission to his views” (page 
206). Yet Austin from the outset declares that the relation of the 
subject to the superior is that of ‘‘ habitual,’’ not invariable, obedience. 

The central thesis of Mr. Laski’s book is that religious belief and 
ecclesiastical organization constitute both in theory and in practice an 
impassable barrier to the extension of sovereign authority. Three of 
the essays are studies, clearly suggested by the well-known work of 
Figgis, of modern episodes in British ecclesiastical history that illustrate 
this thesis. ‘The three episodes are the disruption of the church of 
Scotland in 1843, the famous Oxford Movement, and the Catholic 
revival that succeeded it. The author’s handling of the wellworn stories 
is fresh and free, and gives them a significance in the history of political 
theory that is never to be detected by an American reader in the ver- 
sions that have been so numerously put before the public heretofore. 

A final essay on Maistre and Bismarck is interesting, but betrays 
something of a strain in the effort to force a parallelism that is not ob- 
vious. A painful incident of this essay is the shocking array of typo- 
graphical blunders in the footnotes. It seems as if the joint efforts 
of the author and the Yale University Press ought to have discovered 
a proofreader, in spite of the war, who possessed a rudimentary knowl- 
edge of German. Who or what could have been the ‘‘ Gatlin’’ whose 


letters from Bismarck are referred to on pages 239 and 240? 
Wo. A. DUNNING. 








